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instance of the Plaintiff, taken in the ; 
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■I 
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■1 
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Ross Avenue, in the City, of Dallas, County of 
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Rules of Civil Procedure 
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THE VIDEOGRAPHER: We're on 


the video record 


BY MR. WILLIAMS: 


A&M? 


Good morning, Mr. Welch. 

Good morning. f 

How many courses do you teach at 


I teach*one course and I direct 


a research workshop. j 

• . <. •••«•• .! * > 

Q. And what percentage of your' time' 

during a normal week is devoted to teaching? 

A. It's very low. In the spring I f 

u ivr* 

semester, I -teach three hours a week, shaved 

like college courses are, and fall I do not | " 


teach a course. The workshop is 


usually i; 


takes a little over a half day a week. | 

I r* 

Q. And approximately in 1997, what 

I r 

would be the approximate number of hours per ' 

* 

week that you've devoted to your outside ■> 
consulting practice? I* 

A. Maybe 16. T ' 


;er week? 


That would be 16 billable hours 


Yes . 


How many hours total per week ‘ 
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would be devoted to your outside practice?- « - 
A. Not much more?*-' That"'s-about z it 
Q. Do you have - any other - businesses 
other than your consultirig c practice? : ** 


Yes , I do" J '~’ * 


v> •> .,+t. 


p 


Q. Okay. - What' are "those? i j 

A. I am a’*50 percent owner of STATA 

Corp, which is a statistical software house rj 

rl 

Excuse me. I am the 75 : percent' owner of ■’V I c 
Unicon Research Corp ."f contract research fj ^ 
place. We sell data as well. And'I own a ;> * • 


ranch. 


■j •> i 


• - : 'V 


Q. And how much time do you spend 
with is it STATA Corp.? ' ' 

j 

A. Yes .. ; 

Q. How much time per week? 

A. Very little. I go to dinner j 

t 

with Bill about once a week"and that's it. | 


He runs the company: 


vri i...a 


And the other company you saidjF 


Unicon. 


Unicon. How much time per week 


do you spend with Unicon? 


Same thing. I review their 
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No, it .does.not 

, 4 -\J , 4 , i . 


U i. 


progress, some-of theu.things ..that they're . . 

talking about doing, and«,then once a year I ... 
get involved pretty heavily.in salary reviews 
and look at reports of r what^people have been, 
doing. That's pretty^much % it. ? 

Q. Does Unicon do .work for lawyers? 
A. No, it does not. 

Q. How about >T the ^other company .that 

>« 

you mentioned, STATA Corp. ? . .. ,, 

A. 

Q. Have you ever received any grant 
money from any of the tobacco companies or. f ;r r 
the Tobacco Research Council, or Tobacco f r . . 

.... :> i. 

£ 

Research Institute, any of those entities? | 

:5| A. No, I have not. 

Q. Have you ever.applied for it? 

A. No. 

Q. Have you ever done any work for^ r 

any tobacco company prior. ? to„this ..case? -f € r 

A. No. ^ I mean,, you know, I worked 
to make money to buy cigarettes. I suppose!. 

H 

in a sense, you're working for tobacco f; 

1. ... 

companies . 

Q. Are you retained as an expert by 

the tobacco companies in any Medicaid cases 
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in any other states other than Texas at the 


current time? 


•’ 3 -i 


No. Excuse' me. No. 


And you were retained by the 


tobacco companies for Florida and 


O V ;< 0 


Mississippi, both of those cases, both of - 
which are now resolved or settled? 

A. That's correct. 


Q. The work you' did for the ^ 

asbestos -- a member of the asbestos industry- 
recently, you compiled a' bunch of articles on- ; 
asbestos in the literature, in the medical 

a 

I ; 

literature? tis | *• - 


A. No. We -- we compiled data sets : 

j 

of court awards by type of claim, and, you $ 


know, so the outcome of "the trial 


So I 


..... i - - 

you know, at the time ‘ we 1 - 1 


believe we had a 


had a full record of every case that had'beeri^ 
tried and what the outcome or the award had ! e1 


been 


Okay. You never looked 1 at the^ 


medical data? 


A. No. I also -- I should add, in 
a separate instance, I reviewed some reports 
that had been prepared by experts in 
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1 || conjunction with court action over an 
21 asbestos case. It really wasn't litigation, 

3 I believe. Might have been. 

4 a Q. Now, how much did you receive -- 

5 I you and your company receive when you worked 
6| for the Jones Day law firm previously? 

7 | A. On the other case, I don't know. 


Q. Can you igive me some ballpark? 

fl & 

A. Not really. I can give you a 

sense of time. We were hired when we had 

. i-. . ‘ X 

basically a week, I think, to file a report 

. % - 

and it was a week that I was traveling on 
university business. And so I put in, you ; . 
know, maybe eight, nine hours, just over the 
phone and looking at faxes. One member of my. „ 
office probably put in ,4 0, 5 0 hours, and he f „ 
would have had one or two assistants and that 

-• •» X. 

would have been it. ,*t , 

Q. i , In the Texas .tobacco case, . .. ^ 

you've put in somewhere around 35 0 hours or ^ 
billed for about 350 hours? ‘ 

A. I said that, 300 to 350. That 


23 was just my guess. 

24 Q. And that -- and you won't tell 

25 me. or will you tell me, how many hours you 
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have worked for the‘"tobac'co "industry in 


total? 




No, I won ' t r 4 ;» - 

You won't tell'me. You refuse $* 


to tell me that? 




'■ 3 >. i C>‘- 


tha t ? 


Yes . 


And why do you refuse to tell me 


I just don't think it's 


pertinent. I was working as a consultant, 1 ' | ~ 

not as an identified witness, and I just 4 • - 
it's my understanding you're not privy to |>- 
that information. If I'm instructed by the f 
court, no problem, I'll tell you. "**■ 

Q. Have you "been instructed by thef ®* 


lawyers not to answer tha€ question? 

MR. HALL: Well, let-me 


fdfi 1 ZS 


interject. I think Peter'did object to that| '' 5i 
yesterday and did instruct him not to answer! ' r 
with respect to that consulting work that w^ 0v 


done prior to the work he's done in this case 


as a testifying expert. 


• I -• 


MR. WILLIAMS: And are you 
still instructing him not to answer that? ; 

MR. HALL: Yes, on thebasis 
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chat it's privileged.under.the consulting , 
expert exclusion from discovery. 

MR. WILLIAMS: And you so 
you-all are going to assert that privilege to K 
keep this information from the jury, right? 

MR. HALL: We are asserting _ 
that privilege, that's correct. 

Q. (By Mr. Williams) Okay. Do you s 

know, sir, that this law firm for whom you . 
work has been named as a coconspirator in the^ 
RICO claim in this case, don't you? 

ji. 

A. No, I did not. i 

*• . v* > 

)j 

Q. They didn't tell you that? •’ „ 


Q. Did you investigate to find out 
about this law firm's involvement in the 
Keating scandal? Do you know what the 
Keating scandal is? * 

A. Yes, I do . .. . h - _ t 

- - - J. x ' L ' . ■ ; * 

Q. Did you see how they had 
defrauded the government and paid money in 
that case? 

A. No, I did not. 

Q. You weren't aware of the -- I 
think it's like $45,000,000 that they paid 
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for the fraud they committed on the- , X 

•i 

government there?' :9 ' wa " 5 c - ■' - 

A. No, I was^riot aware. ■ r\. » i 

Q. Well, sir-, do you think thateit- ^ 

is fair for the jury in this- case : to pass?on ‘ 
your credibility and-your- relationship with 

C; 

this law firm and the tobacco"'industry when 
you won't reveal, because•the 1 lawyers won't . 
let you reveal, how much money you've 

3 . 

received from the tobacco'* industry? You f f 
think that's fair? -- £ a 

A . • s ' : I sure do; : r > : ; - =>*'■ | & 

, . % - 

Q. That's your sense of fairness? | Z 

A. Absolutely What's the amount I n 
of money got to do with -it? *' ; ; f **■ r 

I 

Q. You don't think the jury is | t>j 
entitled to know that? v -- - r | ' - 

A. That's what •''I- said. r * - d:« | b X 

Q. Regardless of whether I'm J- '^* 

entitled, you don't think the jury needs to 
know that? ' :! 

f 

A. That's right. That's what I i! 

said. 

Q. You specifically want to keep i 
that from the jury, don't you? 


cn 

cr. 

<x> 

to 

CTi 

U) 
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A. I am not going to answer. If, 

I'm instructed to answer by the court, I. , w . „ 
will. If I'm instructed by the law firm that, 
has employed me, I will. I do not understand 
its pertinence. 

Q. Well, what subjects did the -- 
did the tobacco industry have you researching 
other than the stuff ‘that you've attributed ,, 
to the Texas case? 

MR.. HALL: Again, I'm going- _ 

to object. That gets into this area of what 

* ~ ^ . 1 . 

% 

he did as a consulting expert prior to his j r - 

^ X Jl 

retention as a testifying expert in this f' c . , 
case. It's covered by the discovery $ * . 

■i i* ,w 

c 

exclusion for consulting experts. . 

4 " ' 

rf 

Q. (By Mr. Williams) Are you ;; 

j 

refusing to tell the jury what research that .,, 

, j V , 

they have asked you to do, the totality of u ^ . 
it? ; v, r:r . ■■ u'<''/%&$ 

A. Yes, I'm not going to discuss 
attorney/client work product that is not 
related to the Texas case. 

Q. And you think that the jury is 
not entitled, then, to know everything that 
you've done for the tobacco industry and its 
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lawyers? 


That's-my understanding, yes. 
And that's' your --.you think 


that's fair to keep tha^^fxom:'them? - * ; 

A. If if r -t*hose 'are the rules 
that the court * systems-' have ' set- up - in ■ this 
country, I think they're fine. I have no 


objection. 


Well, can you tell* me how-many n 


hours your law f irm ‘worked'-' for the - - I mean','' 
your consulting firm-'worked 4 for the tobacco | 
industry other than the-hours*you've billed fei - 


in this case? 


A. I'm not going to discuss • w 1 | 
anything having to do with- the consulting jj 

i 

relationship except as it pertains to the ' ij 


Texas case. 


And that's ’because you don't 


think the jury needs to know it', and you ov 
don't think -- and your sense- of fairness | 0:: 
says they don't need to' know it? jj^- 

MR. HALL: Well, again I'm; - 
going to object and reassert the same. It j — 
gets into the same area we just covered. 

It's covered by the consulting expert 


lililHl/MtkMl 
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exclusion to the discovery rules. r 

Q. (By^Mr. .Williams) My question ,, 

to you is, you think it's.that you don't 
think the jury needs to (know that, do you? 

A. As .1 understand* the rules, it's, , 
excluded. I'm not the.person.that made the 

- ** t - ~ -• ' 

rule . . . .. 


Who explained these rules,, to you 


in that way? 


They' re i j ust. explained at this ;j 


time. I've heard it forever, ever since I've, 

\ Si -pi» 

been doing this stuff. . . • - . , j, * . 

3 | Si 

Q. Oh. And so let me ask you this':. _ , 
Have you ever heard of the rule that once the^. 

case is resolved, that there's no longer a \ .. , 

" ’ ' r ' •' fi c - 

consulting privilege? ... ... 


• |V I 

Q. Did you ever, ask why in the | r 
world, if- those^two ,case,s. f are,, sett led, , that f L,. 
you -- that what, 4 you've. done for, these people^ 
in the past can't be revealed, can't meet fj . . 
the -- can't go to the jury so that they can 
see what you did? 

A. It's my understanding that -- 
that it is still protected as an 
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attorney/client work product: ! i 

Q. Oh. Well, the lawyers then are 
telling you -- you're relying*on them and r 


they're telling you that the-- this 


. w» *• 


privilege survives the J settlement;• is that ^ 

i 

right? - '• - - • c 1 


Yes . 


And is ’that^privilege to be*- 


waived -- it can be waived by the lawyer ^ 
sitting here today. 1 That privilege belongs, ^ 
in your estimation, to the lawyer and his ij 

I 

client? • ■ *■•' - 


the details 


I'm not sure. I just don't know- 

■ ~ - - J.'M 

1 

They can tell you -- if they" f Si: 


told you to answer those’questions, you'd do -^ 


it, right? 


* ‘ ■*- 


I probably would. ~ I - think- so .jbf? 

.. . t 

And^so the only reason the jury" 


doesn't get to hear about all the money,"all 


the hours and all the projects that you've fr 

i ■ 

done for the tobacco industry is because the^ 
lawyers have told you not to answer that, 


right ? 


That's sufficient. 
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Q. Now,- let'go to another subject 
then. You have.,,?- you.met first with one of, 
the lawyers from the Jones Day firm in, you - 
told me, November of '96? 

A. I don't remernber. the exact date,, 

I said that was close. 

Q. Did he tell you at that time 
that the tobacco industry had been sued by 
the State of Texas? 

A. I don' t know., . „ 

Q. Well you knew they had been sued,, 

by the State of Texas, didn't you? . ■ f 

A. I don't recall.- f ; r 

Q. When did you-all first discuss,; . , 

... • CI 

that -- the State of Texas case? ■ ^ . 

A. I don't recall. I'm sorry. . f . 

Q. Okay. Now, you're here and you. 
are the paid expert, and you want to tell the 
jury that.., you have no.recollection, topside^. 

t. 

or bottom,,you can't giye^us, any time framed... 


as to when the lawyers first discussed with . 

* 

you the Texas case. Is that your testimony, 


Mr. Welch? 


Yeah, my testimony is, I do not 


recall when I became specifically aware of 
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the Texas case.* I i knew x there~were-cases like 

this and I knew-that there^were quite a-few<j£ 

|! 

states, but -- and I-surely- 7 do not. remember 


the first time- it "’was J di : scussed. - 

Q. I'm talking about your - - 

conversations with the lawyers? 

A. That's what I said. I do not 
recall the first timfe that we discussed 


Texas. 


Well, would you agree with r me 01 


that conversations after-the time that you •: II 


started discussing Texas, you'll tell me | 


m v- 


about those conversations-with the lawyers u£i 


that occurred after-beirig-involved'Hn the jj'fc,! 
Texas case. Is that "fair? :> ' ■'--•lb jj cl 


A. No. I'll -tell you about •* - | 
conversations with lawyers about • the-Texas jj V-f 


case 


- ^ ~ .. . ; v • .71 .1 3 _ J jST 

And you refuse ‘to tell - me about 


the rest of the conversations “arid you refuse* 


to let the jury know about the other 




conversations because you say that there's - 
some privilege and the lawyers have asked-you- 
not to talk about it? 

A. That's my understanding and as T- : 
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indicated originally, ifjthe .court asks me to 
discuss these-matters, -I r .will,happily do r so. ^ 
Q. Well, how-many times -- let's 

If 

talk about that first meeting in November of 

' 9 6 • - r is.' W ' j, a 

Okay. „ 

Okay? r 

Okay. • ... .j 6 

You want us to believe that - . 

| . 

nobody in your firm.took any, notes at that CJ 
meeting; is that correct? 

A. No, I didn't say that. 

Q. Well, who r took notes? ir, ^ f j: 

A. I don't know. . „I told you I , j |^ 

didn't take notes, and I would be surprised 


A. 

Q. 

A. 

Q. 


? ”, - t r 


C E :£ . r . 


C X 


if anyone did because the level of discussion, 

I ° 

was very vague, very general, about the cases r 

. * tf 1 .. 

that were being brought and the kinds of , s I y , 
experts ; that they, were ylooking for. And, yoi£ ^ 
know, I don't.recall anything .specific enough ( 
to have jotted it down. If someone did take 

f 

notes, they did. I just don't think they 3 
did. 

Q. But you've not revealed those 

-f 

notes to me or to the jury, have you? 
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1 

| A. That's correct. If they exist, 

2 

B I haven't revealed them; v 

3 

| Q. And why have you not revealed 

4 

them? ‘ • ' ° -zi'io- P 

5 

A. ‘ "* My understanding is that I was' d 

6 

asked to provide documents that I had 

7 

reviewed or relied upon, or someone under my : 

8 

direct supervision had-reviewed or relied 

9 

upon. Of the four people who were in the 

1 0 

meeting, Mike Ward and John-Antel, have not 

11 

worked on the case. Jim Pearce did pretty , ; ■- 

12 

late. He got involved "in Texas in dealing 1 £1 

13 

with the forecast and some -other things ." c ‘.'I 1 ' 

14 

li 

doubt that he would be working in July. He !* * 

15 

might have. So, you'kriowr whatever notes * $ 2 * r 

16 

s 

they took, if they took any,'I just Mon't *j « - 

17 

understand the conceivable relevance. 

$ 

1 8 

0 . How long did ~ this "’meet ing last? ; - 

1 9 

A. My best guess would be'a*shaded i 

20 

under two hours. Jp ‘ 

2 1 

Q. And nothing was said important 

22 

enough to write down in two hours? 

23 

A. That's what I said. 

24 

Q. And who -- how many lawyers were 

25 

there from the cigarette industry? 
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A. There were two. 

Q. And who .were they? 

A. Tim Atkinson out of Denver and 

Peter Biersteker out of Washington. 

Q. And what did they tell you they, 
wanted you to do? 

A. I don't think they told me they„ 
wanted me to do anyth'ing. I think it was , „ , 

later that they called and indicated that. 

1 

they were going to hire us. „ i r 

Q. This was your -- your meeting , r 
was to sell yourself and persuade them that „ 

.9 

you could do the job that they needed done?? 

A. That's right. They spent quite, . 

'4 

a bit of time discussing our expertise and 

i 

our experience. . I ^ - 

' R ^ 

Q. Now, did they ask how many times r 

. i ' A 

you had testified and if you were a frequent c . 

y ■* 

testifier?- £, 


A. I don't recall., . . ^ 

Q. Did you give them information y . 

i 

that showed that you were a frequent 


test i fier? 


I -- I don't believe so. I 


don't think of myself as a frequent 
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testifier. " ~ ' • . - 

Q. You mentioned'yesterday that , 
your firm has some kind of, *what did you say;- 
a brochure? 


-i_ -• r-t v •‘■t '1 ' 

*«j a* w >3.* i - 




A. 

Q. 

brochure? 

A. 

Q. 


Yes. 


r-v • /u:^- 


.'.-v;xrt i e 


Did you give °them your firm' s ji 


Jo nxtx.'i 


il 


I'm sure we did : . - . ; i 

i* 

It's never been - revealed to^us;- 




but that's, nevertheless, the way things areP- 


Well, what else did you3give'them? 


A. 


I would have''given them resumes 


Hr 

I! *4 


- rr 


f irm? 


A. 

0- 

A. 


of key players, potential'key players. 

Q. Resumes of other people r in-your*- 

- - • • - ~ -’ t - jj.c’l 

Yes. * ^'• - x ° r 

. . L.. 

What else?-- ' '* | ,i 

That would have been all. Maybe* 
a business card3' < ‘‘" J 

Q. When was your next contact by 
these lawyers? 

| r r . 

A. I'm sorry. I don't recall. 

Q. And because you haven't revealed 
your billing records, we don't know -- your 
billing records would reflect your next 
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contact, wouldn't it? 

A. . I!in r not .sure. „ I really don't 

5 ^ - . »lii in .vf s. .. • .,**, 

know. Typically, the next,contact is a phone 
message indicating that we're going to be 
hired or that they've -- they're seeking 
approval. At that point, ordinarily, there p 
will be some kind of retaining letter, either 
originated from us or fr.qm.the client, at 
some later date we would begin working on the 
project . . ' , , , . 


Q. Did they ask you to signed some, 
kind of confidentiality agreement? 

A. I don't recall. It's not ’! , 

unusual. * . 

Q. So there may well be some ^ . 

confidentiality agreement that the cigarette 
industry has required you to sign that has 
not been revealed to us or the jury? 


i- 


\ .i 


A. 


There could be. I'm not sure, 


P I 


but there could be. , 

<6* 

Q. And the retaining letter, the | 

agreement, would that agreement show what the 
scope of the work was that they were going to 
have you do? 

A. Usually not. 
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Q. 'It would show all the rates ; and- 
how you charge, wouldn't"it? > ' 

A. Our retaining 'letter does not -- 
it will refer to my rates "'specifically if I'm 
to be the key player on'the case . • We ' 'i 2 

typically will include a'"rate sheet, which li 
probably was part of the'first page that they 
would have been hand'ed showing hourly rates 
and ranges of hourly rates. - 


Q. Now --= ; or 

A. We will also describe billing ; A 

frequency and request that payment i s - 

i ' 

reasonably prompt. | £1 


Q. How many pages is this 
agreement? 

A. It's -- the one we have is°a 
little over one page. 

Q. Now, let me hand you w what's-been 1 
marked as Exhibit 3. Do you see that, si 

A. Okay. 

Q. Is that something that you - 

prepared? 

A. No. 

Q. Is it the amount of money 

that -- I'm going to represent to you that 
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your lawyers provided.that to us. Is that 
amount of money ,that' s,listed in there, what 
does that represent? 

A. It would have represented a 

number that ..we calculated ? in terms of what ... 
our compensation had been^against the work ; 
that we had done for Texas in the Texas case. 

Q. And howunuch is that amount? 

^ ’ w 

A. It'S $178,531.96. 

Q. Now, i£ we calculated -- you ‘ r 

said that your billing rate's what, $350 an , 


hour? 


Yes . 


And at 300 hours -- 


A. I'm sorry. I said it was either,. 

350 or 400. I wasn't sure which. jf . tf 

Q. So if we used 300 hours times •: 

*' -» * ' ~ 
$350 an hour, we get $105,000, right? , , 

. . A. ... .Yes • $• -i i .... „. ■ 

Q. So there's another 70 something 

thousand dollars worth of work done by people 

ti 

other than you on the Texas case, correct? 

A. Yes. 

Q. Have you provided us any records 

that show what those people did? 


FULLER & PARKER, INC. 800-443-DEPO(3376) 214-369-DEPO(3376) 

CALLAS FORT WORTH TYLER LONGVIEW NEW YORK 


http://legacv.library.ucsf.edu/tid/iqr07aiQ0/Wjl 


.industrydocuments.ucsf.edu/docs/lljl0001 


No. I don't know. - I don't— 


recall anything. 1 70 • : 

Q. There are -4 '-records that exist 
that show what those ^pebpl'e^&id, aren't 


there? 


.. .b r. o v ‘i 


- ■ 1 j £ 


There are' 1 -detailed billing 


records, that's correct.- - ■ — - • -- v 

Q. Now -- hnd ; there are detailed- £ 

billing records on what's J bben done on the fc 

* >f 

other cases that are now*settled, right?-- - | 01 


That's correct.i 


..t o >-/ u, ... I 


Q. So we don't know when you were 
first hired on this case -- or you• can't'-telKi 

j- 

me when you were first-hired'on the Texasio fPl¬ 


ease; is that correct? : ‘ 


That' s correct 1 . 1 ’ 


■'i- i sv J 


p-JU 

a 


Q. No idea of what j month?- You *>'■' jvi 
can't tell me whether it was January or July & r 


of '97? 


-a Lex 


A. ' r It surely wasn't July. I don't 00 
recall exactly. You know, I may have been f-X-S 
hired at an earlier point. I think I was, I - 
that -- but it was quite awhile before we did 
anything regarding Texas. 

Q. Give me the best time frame you 
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1 0 


can provide. r 

A. I'm not real sure.. . Maybe 
January, February, something like that. 

Q. When were you hired by the . . 

tobacco industry on all these cases? ... 

A. It would have been at the same .. 
time. I think when I was originally hired, . - 
at that point, there *may have been a 

-• f O 

discussion of the Texas case. It seems 


reasonable that there would have been. I... 


1 3 
14 


1 5 


1 8 


1 9 


:> ; <0 i 

don't have a specific recollection. - . 

Q. Well, let me pin this down. It r r 
seems reasonable in your opinion, and based *, - 
on your recollection, that the first date,.you, ^ 
were hired by the tobacco industry was the l -■ . 
day you were hired on the tobacco -- on the " r , r 

Texas tobacco case? i 

I * ■ 

A. I think that might be the case;; r 
I'm not sure. , . 


w*> f 




Q. But that's your best 

recollection, isn't it? 

A. No, I didn't say that. I do not 
recall - - 

M - 

Q. Give me your best recollection. 

A. I'm sorry. I don't recall when 


i<H. 
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I specifically became aware of the Texas 
litigation. -All T-'-ifecal^l 4 is J that -- I " 

assumed that I would be -involved-in the Texas 
case. ' V T’ ^honestly don't ‘-recall any one of f ‘the 
lawyers specifically saying, -we intend to use 
you in Texas. -In -fact/ 1 I ‘assume that's a - 
decision that would have''been made quite 

* ii 

awhile later. • * -- x " 


Q. Well, you -assumed at the time 

ii 

that you were hired; at -- first hired by the ' -f 
tobacco companies, that you would be used in n 


the Texas case, true? 


S' r, t ;r 


true . 


That's not : what I said. Not . £1 


Okay. Now 1 /- when was the firstf 


correspondence that you received from the $ 5 

* 

tobacco industry? • -° 

f 

A. I don' t" recall. ! I'm sorry. |S 
Q. ' ‘When was th'e t: la‘st correspondence 

you received from the tobacco industry? 

A. Oh, I guess r Suriday. * r ^ I 

Q. And what was that? 

A. That would have been reports 

filed in this case by other experts that 
would have been copies of depositions, by 
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Dr. Wendy Maxx and Dr. Vince Miller. There, . 
was a disclosure statement and an article , c 
that had been referred to in the Hubbard 
deposition that I mentioned yesterday -- or 


in the Hubbard filing. ^That's all I can , 
recall. There may have been other things, 
just can't remember them. 

Q. You didn't bring any 
correspondence between you and the tobacco 
industry lawyers, did you? 


i ■; ? 


Q. And they didn't ask you to > r 

ii ... 

provide us, and you have not provided us with; 
a single shred of correspondence between you 
and the tobacco company lawyers, correct? > 

A. I don't know. I did not put .t lie, f 
package together of the items that were . I v . 

’ i 

required by the court to be turned over with . 

\\ 

filing of-my report. -If. correspondence was 
required, I assume it was included. I have 

not been told that our filing was short. k, 

ii ■■ 

Q. Let's go back to -- do you 
have -- what additional work have they 
Asked -- have these lawyers asked you to 
perform in this case? 
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Current ly?” :iA 


! 

li <? 


A. 

Q. Yes, gir? —‘ >. 

A. Nothing 'at^ali*. * f ~ : • 

l 

. j 

Q. Do you think c - : — do you intend to* 
have -- to do any further*'work after- today' s 8 
deposition? * - ~ n: ~* 

A. If requested, -%ure. 

Q . Can you * think '■of' -anything' 
that -- further that you’heed to do -in 
preparation for this case? 1 - - - * | 

A. As long as ,fi t'he~-filings by 

plaintiff's experts do 1 not^change, as long as^l 


“=• 


we do not have an opportunity to see the 7 


r r 


i. ... 


bootstrap calculations'^and other calculations / 


that Dr. Miller referred to^in his depositioni 


that have not been turned over, I -- I can't?! 

.■ i 

at this time, think of anything specificallyrI 
that needs to be done: - v - - . - -*--'-•-■! ifii 


Q. The’amount^of money that you? vkk-. 


i! 


been paid, that was accurate as of what datej?i 




A. I don't recall, it would havens 

{ • - 

been sometime, I believe, in maybe early : f 1 ^ > 
September. We -- what I recall is, you know,- 
we filed the report and then we began putting 
together the materials that were to have 
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accompanied it. And I received a phone call 
saying that we needed .this number, and I 
turned it over to people in the office and 
said, please prepare it, and that was the 
last time I was .involved. _ 

Q. Let me get this straight now. 

As far as the calculations that you've done 
and the opinions that you/ve given so far, 
you know of nothing further that you need to 
do in preparation fqr your testimony in this r , 
case; is that correct?... 

" * ' H ^ ~ 

A. That I need to do? That's -- 
that's correct. You know, there's always ■; 
things that can be done, but I think it's in . 
pretty good shape. " 

Q. Now, can we agree that if you do 

any more calculations or if you do anything' 

' ' f “ 

further, that you will notify the lawyers * ^ .. 

I' 

that have hired you.so„that. they can notify^ _ 
me to be fair about things that you've done! 
so that I can be prepared before you take the 
stand? Is that fair? 

A. That seems awfully fair. 

Typically, I would go further than that and 
say, you know, I would not do anything else 
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don't spin the wheels oh^ bur- own. , < v 

Q. I want to look; sir, at the ’ 

i " 

Exhibit 2. Is that the-list'-- that's a *■ 

letter from Mark Hall who'is sitting with you J 
here today and it shows a-list of items that 
you've reviewed and relied'upon or relied 
upon; is that correct? • --- 

A. I'm sorry. What is the > 

t 

question? * « 

Q. The article,'excuse me. 

Exhibit -- what number is*that? 

A. Two. 

Q. Exhibit 2 is a letter that 


s. r 


« ft ; 


If-;',--; 


attaches a list of materials and informati on 2 


that you either reviewed or that you relied I 


upon. My first question is -- to you is'. 


-is'. : ’ i : 


have you ever seen that list 4 before? 

A. ‘ " No. “ : - '• ' 

Q. Who prepared that list? 

A. I believe Michel Vanderhart 

prepared it. 

Q. So that was given to us and 
filed in the papers in this court without you 
ever reviewing it? 


,31 

C 1 

;oc 


r ” 
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A. Without me .reviewing it. I sat r 
down with Michel.and.discosse,d^ the things 
that I had reviewed and relied upon. There's 
an omission here and I just thought of it,, 
and I didn't think,of it-at the time that I 
went over the list. . 

Q. What is that? ! 

A. I read some kind of report and . „ 

maybe it was two or three,reports, I can't 
remember, by Dr. Len'Miller, and there might, , 
have been some surrounding work by Dr. Rice 
and colleagues. The thing I remember in much g , 
more detail is a model, a statistical model,*; c . 
of -- for the calculation of medical costs of. r 

9 * “ 

smoking by Len Miller. I can't recall the„ * 
name of the article or the publication, if. f 


there was one. 


' f • ~ 

Okay. Let's go through these, fj .. 


items on Exhibit 2 for a moment? 


Okay. 


for 


Q. The first one, the article -- ! 

the first article there by Jane Gravelle. 
where did you get that article from? 

A. It was -- I believe it was faxed 
to our office by the attorneys. I'm not 
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sure. We may have gotten'it from the library 


at Texas A&M 


, y t> > C 


Okay. -Nowf x is J that reliable : -- > - 


is that an authoritative^arEicle that you've 




relied upon? 


~J X V r; 


It was my understanding’that ^thd 


two people who are listed as authors'with^the 
Congressional Researfch'Service had reviewed’ 
approaches to the measurement - of -- or the 
approaches to the idea of“taxes on cigarettes ; 
that would offset any 'medical expenses and t r • 


that they hadn't concluded, as had T, that | 
the Manning approach, the temporal approach- 
as I have referred to it earlier, was the'^ M * 


right way to go, and I cited them in my' 


: 3 e.£ 


report. 


n 51 


Doctor, I'retrying to make my 


questions precise.' Is that an article that* 

4 

■i- * • ■■■* *; f i 

you find to be authoritative and upon which;? 


you rely? 


Sure. They reached the same 


conclusion I did 


Q. Next, the Manning article, do T: 
you find that authoritative and is that 
something upon which you rely? 


PULLER & PARKER, INC. 800-443-DEPO(3376) 214-369-DEPO(3376) 

DALLAS FORT WORTH TYLER LONGVIEW NEW YORK 

httD://leaacv.library.ucsf.ecBdid^ecOvf&ffi)/bBUvw.industrydocuments.ucsf.edu/docs/llil0001 



Yes. Yes. 


Okay. Fuchs. Is that something 


that's authoritative upon which you rely? 

A. Fuchs, yes, yes. . „ 

Q. Next, the U.S. Surgeon General, a 

’i C 

the 1989 report, is that authoritative and , 
something upon which you rely? . ; ... 

A. I don't* recall this report. .,It g 
may have been something_that Michel or Jim j. p 
used in working with -- with some of the , fi 

intermediate products, but I'm not familiar. , 

. . • . , . - 4 . 


with it. 


So the 1989 Surgeon General 


report, you don't recallever having seen 


that? 


That's what I'm saying. 




Are you familiar with any of the 


Surgeon General reports? 5_ . 

A. ■ I have, not ..-read them recently .-i^ ^ 
I believe I read the first one when it cameijL,,. 
out in '64. I certainly read articles about,., 
it. I'm not sure I read it. 

Q. So as far as you know -- well, 
as far as you know, you've never read any 
Surgeon General's report, ever seen it or 
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A. 

Q. 


That8 what 3 -I •'~nf -saying. ^ 

How many-'^Surgeon ‘General -reports' 

.:-oqp, biSA - Ji,;; .. U.smi j, * 

i' cl- 


are there? 

• A. ' - -I' don't--re ca 1-1 -offhand. 


Q. 

A. 

Q. 


- You -don' tf know,« *do you? - - - 
That’' s ' what ' -I"* saTd . - -■ ~ " *-• ‘ 

No, you'said you : don't recall, 

and I asked you -- I'm asking you, do you • 

» 

even know' how many there -are? 

A. - Oh, I'm sure -it's been- - - -iQ3 7 
discussed, but* I- don' t- ;c recal~l- the specific 


Si 


number. 


1 - U j. is? 


Q. What's-your best- guess? |*M 

A. ' I -'don't have one . ; That ' s' why? I 6.f 

didn't give 1 - x 7 jv.;. 1 _■ 2 ^ yjuv | bl 

Q. ' Because you- don't know. -lAm ; ~-‘1 VI ■ 

trying to -- there's some reason you won't fsi 

say I dbrf' t” know. ' Arid^^as-^there a reason you^l 

won' t say‘V“ ^list Tadmi t /■ T don' t know? - £ ^ Wc S 

A.' Yeah, ’ because''' it' s something £ #X-£- 

% 

that I am relatively certain* was discussed i - 
around the office. I heard the discussion. j ~ -* 

I would have known. I don't recall. That's' 
a little different than I don't know but-not - 


FULLER & PARKER, INC. 800-443-DEPO(3376) 214-369-DEP<>(3376) 

DALLAS FORT WORTH TYLER LONGVIEW NEW YORK 


35 


http://legacy. library.ucsf.ed£idirf^qc(ht^ffi)/|»gl^w.industrydocuments.ucsf.edu/docs/lljl0001 


51716 9387 





1 

2 

3 

4 

5 

6 

7 

8 
9 

1 C 


12 
1 3 
14 
1 5 
l 6 


i 8 
1 9 


2 3 

24 

25 




£ 8 


much . 

Q., , Schultz, : *the .next article, by 

James Schultz, is that something that's 
authoritative and upon which you've relied? 

A. It's something. upon which I 
relied and I assume it's .an accurate 
description of their own work. 

Q. Do you find it to be 
authoritative? 

A. In what sense? An accurate 
representation of what they did, sure. 

Q. It's something which you've 
relied upon, right? 

A. I relied upon it to understand , k, 

I ' 

the underpinnings of their approach, not as «a- .. 
way of estimating the costs of the societal 
costs of smoke or the cost to the State of 
Texas . , 

... -Q. *. -j-Well, you.'«ye not - 


• 4 - 

-a 3 OX 


m .y- *i- 

I". 

if-’ •" f 


I •- 
•1 


o x 


2 vi 
ej 

now, you s<%y^ s 


that that report by Schultz, Navotny and., iv , ^ 
Rice, that was written in .1991, right? 

A. Yes. 

Q. Now, they started looking at 
this project independently many years ago, 
true ? 
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A. ~ * I beiieve°so. : 
Q. And you~started°Io6king : at ri it at 

I- A ."‘ ■ 

the request of the cigarette industry l - - 

.. . _ r • |j : • 

sometime earlier in ' 97f^'correct? ’ / ? 

A. *■■'* I ' 4 be 1 ibve^fsHat f s * correct. - * ^ | 3.,-, 

Q. ‘Nowf^who has mote expertise, thb 

people who have been rJ Iobkxng c at * it' for "'years J 

^ ^ •- • 

or Finis Welch/ who is : 'h'ired s t>y "the cigarette 

ji ■ ! 

companies to look at it and didn't start'"- 5 | 


until '97? 


. o.-iiroo 1:0 


Finis v Weich % ? ' H 


I -**f - 


Q. Now / do v you <f k'n6w^ who -Toni - Navotn^l 
is. Dr. TomNavotny?~ 5 •' Ac * 5 1 ,A | 3E?X 

A. I don't recallv * | 

Q. # Dorothy Rice? 5 Do you know whof ^ 


Dorothy Rice ^is?*® 


j cov bs 


v->n.:' ns.lw | 

i ; > i iVi 


A. Yes , I do. • -^ 1 - • ~° 1 '•* -- • ‘ 1 J . 

0. ■’Who <l Is !, D3fothy'-"Rice? * 

' x AV ,w °S^e*fs" ff a^senior^professor at^tjl^i 


_ m , . _ — # _■**•>*. r, V * (* V *** *' * • • •«,* /k - • ' •* * l» '1 

University of California'in San Francisco, SI? 

believe in Public Health. |l 

I 

Q. Now, who has -- who has worked; 


on the issue of the economic cost of smoking 
longer, you or Dorothy Rice? jj ~ 

A. Dorothy Rice. j 
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Q. And who, knows.,more about the 

subject, in you*;..opinion,, you or Dorothy 
Rice? 

A. The details.of data 

availability, et.cetera^Dorothy Rice. 

Q. But you think that Dorothy 

Rice -- you would take.,your opinion over 
Dorothy Rice's.is what you're,--^is that_ 
true? . ^ 

A. Of course. - 


/ 

■ ft 

-■ 2 



1 2 
1 3 
1 4 
: 5 
1 6 


1 3 


1 9 

2 0 


2 3 


2 4 


I: 5 


Q. Has Dorothy Rice ever worked for 


the cigarette industry? 

A. I don't know... I - doubt it. 



Q. Now, .. you' ve .never worked for the 
cigarette industry at any time other than 

■f 

when they needed you to testify in f 

„ . . . 4 

litigation, right? h . 

. I'.- 

A. No, that's.not true. I know we pf 


had spent.a.lot.of, time^earlier talking abo 
my work as a consultant. a . , 

Q. Oh. But you were consulting 

with them because of their litigation in 
Florida and Mississippi, right? 

A. That's correct. 

Q. So my question then is, other 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

1 9 

2 0 
21 
22 
2 3 

24 

25 


than work that you' ve done ''with them in ~' 
regard to them -- their-litigation, they-have 
never hired you for any€ , h'irig ^other than 
litigation purposes, tff^cigarette 'industry£ 


correct?' 

A. 

Q. 


‘ecq S H- 
i; 


■> .u. ■- .v _ ,: axe i- - > .t gv 

That's correct’.' *' | %■ 

Did you ever ask ’them"why they!Y 


n r 


didn't seek somebody* who* r h a da background ‘-'in 3 

• « 

medical economics? •' ' 

A. As I recall ’^-I specifically ' 
asked about Will Manning and they said ; WilldJU. 

i *’ ■’ ■ 

Manning wouYd not work for^the tobacco | - 

industry. ***>'-' i ti 

* 

. n 

Q. Will * Manning c may have'some 5^1 


scruples, huh, might have some morals? 


I ei 


A. 

Q. 


He may have . * ? I‘believe he does dS. 




Now, : the-hexfc ; item*therethe 


Federal Reserve Economic^Data^Web^PageV*Data&f 

|.i; 

on Interesit Rates ; what* did'that show’you? ^ 


What did you use that for? 

A . We just used - - in rolling the" ^ 
excise taxes forward, we used the one year ; 
treasury note rates as reported in the 
Federal Reserve Economic Data Web Page. ; 

Q. And where is that calculation 
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done in-your report? ..And .we've marked your 
report as Exhibit X 1. ( ,Y,ou .can . look at that. 

Can you find for me what you've used there? 

A. On Page 24, the second sentence, 
past revenues and expense which seem to have. 
been invested at the one year treasury rate 
for July of the corresponding year. Future 
values are discounted, using the one year 
treasury rate for July of 1997. Our source 
of the one year rates is in this web page 
da ta . 

r 

Q. Okay. What is the -- what's the.. 

i ’ 

average of those rates of that year? ’’ 

A. I don't recall. \ „ „ 


Q. And -- well, let me ask you this 
to make it clear. What ..you've done is taken ^ r 
a 1967 dollar and applied the treasury bill 
rate to bring that 1967 dollar up to a 1997! 


dollar, t- Is. that what >you.'ve done? 


Tell me what you've done. 


t 


A. Okay. When you bring 67 or 68 
dollars up to -- up to current dollars, you 
just do -- use a price deflator for that. 
I'm assuming that these -- these monies for 
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:■" ,r ; J .• 


excise tax revenues f wer^invested in one year ' 
treasury notes so they 'earned *interest , : and| ^ 

'• "'t ■ :i '' 

the addition from 1 the initial expense -- the £ 

„ • .. *. ■ _ . ." ** 

addition from the initiaf -exjperise f 3 the £ 

f : 

initial excise tax, is * ju’st i^the accumulatedj| f v 
interest one : year at ‘a' l -tfme'. x Also/ I'-ll 03 | S ^ 

- - ~ . . •„ r ji ... 

point out that we began with-1968 , .not 1967 ; ' 

L r 

Q. Okay. Well; “if I understand>it 8 

f 

then, you assumed that the -- that'the jj #. - 

K V 

# •. 

amount -- that a dollar that was received in OX , 

Jj - 

1968 would then be invested''iri : treasury'bills! 


and that it‘would remain^invested up-till^ 


m- 


1997, correct? 


,. v e i 


Q. Okay. i 

A. Okay. I assumed* that- a~dollar| 

received in 1968 could^lihve^ been used in-lojtsf/i* 


........ * ... , u 

of ways. A perfectly seclire* way of using 0 ijh& 


would have' been tS*lnve9t^l’£^ ; ih i United’ 1 St’at*^i; 
treasury notes . If" it was invested-in' ’||N' 
something else, that meant It was of even- jj|£S-«» : 
greater value than what' it'would have 
returned in 1968. So a conservative estimate- 
of the value of the excise tax collected was' 

if 

what would have been earned on treasury , 


FULLER & PARKER, INC. 800-443-DEPO(3376) 214-369-DEPO(3376) 

DALLAS FORT WORTH TYLER LONGVIEW NEW YORK, 

http://legacy.library.ucsf.edii/tiid/lqrQiaBO/pdJvw ndustrydocuments.ucsf.edu/docs/lljl0001 


51716 9393 




o 


1 



notes, and I did that ..each ,.year bringing the 

numbers forward r; to s 1 'J . oe 3 ^ W - : .■% f- ■ ■ f 

Q. So if I understand then, a 

dollar received then in, |19 6.8 r , _you assumed, 
could have been conservatively invested in 
treasury bills and you'.ve ...then used that rate 
to bring it up to date to.show us what it 
would now be worth in 1997? . 

• v ,.X ...» •; 

A. That's correct.. 

Q. Okay. .And .you've done that for „ ^ 

a dollar received in 1969, brought that up to . 

' - •' * ' ‘ ‘ ' - . ... .1 X -A. 

5 ■' 

date and so on and so forth, from 1970 and '■ ? 

l 971, et cetera? r . f r . 

A. '72, that's correct. 

1 $■ I 

P 

Q. Okay. Now, where would we find., 

that calculation? f 

A. The program that does the 4 . , 

i 

calculation would have been supplied to you. 

. f E : 

with the electronic.media. The graphs of the 

I* o . .: 

results of t that calculation appear on Page |5 

&P • 

of my report, which, by, the way, in what I' t ve^ 
been given, 25 lies somewhere between 19 and 
20 . 

Q. Oh. The numbers are -- 
A. That's the reason for the delay. 
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fc£r 
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6- ' 


* '■ 


a 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 
15 

17 

18 

19 

20 
21 
22 

23 

24 

25 


£ <ri 







. Ohv'sorry^ : Okayv Look at Page r 

25" and %%’il u me which 3 —s:» four? charts .1 £ 


4 3 


Which one of' those- are^you" ref erring to? c. 


•i £•■-' 


r 1 ■ 


^'' Okay If&y6u“l&ok at.-chart 1 . | ■ 

• j* 

Notice^ th'e* >: char : ts x ‘are' :j n f umbe’r'e'd?dn- the ilower ij 2 

•i 

left-hand •'corner of each one . i h 

r- 5 ^q an.i Yes", ; sir': 3 ^7 "srs* 0 

A. 


a V/- 


i* 


Chart r 1 1 graphs in the*-line * wi t-h* 

.._ , i ■ 

the small'x's'through'^itv Beginning in 196 8],e 


tobacco-related • taxlrevenues^® And'what:*we / reft 
doing is accumulating those numbers^ over^Yq |'li 
time, wef’*have t-hfe*acfcuil^revenue" flow in:ft#V? 
1968 l*9lEr9l & we^ have At'he'i revenueflf low^f<plusti 

.... . . - r r 

the bne^yetfr' s interest^ et^ cetera 1 .• soqsb * 

2£-0 ; a*»:62 , 'xc r .* 


A; 


%e * *a Is o • h'a vef e's tl ma t e d .medical 


’SX" -I 
fi" 




expen'se 1 ^^rqm -Mill er *as \t:he‘ H ’line showing ‘ the 
del'fcis*^’ si:- 3-s t i t?*? 1^5 " s^'s . 

" r * ? WieTl / *le‘t sro'e c dsk- you this'rrlsWhat^? ' 

•i . .. , . i ^ l" , . . ’ 

is — you've got -- yotf're using two terms' 

You * ve "got *oh f chart one / ^cigarette # ‘excise''‘tiax‘? 

v. 

revenues r* "16 that -the^upper graph or the^ V 

lower graph? . : jit*. 

That's the : one that's slightly ?~ 


‘A. 


lower than the other: 


a u 


* ' V--? * - > v 


•: -V 3 k „, 


’Sr"'?'- '■■ . v 4 - 

4 V; .4 > •’ , s - 
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1 

2 

3 

4 

5 

6 


7 



1 3 


1 8 
: 9 

4. V> 

2 1 



2 5 


f 


Q. Okay. And-what is -- what is it 
other than excise taxes that you use to come - 
to this total tobacco-related -- 

A. Oh, there are taxes on cigarette 
vending machines and other tobacco-related 
products. 


Q. Are those paid by the tobacco 
companies that have hired you? 

A. No. Those are paid to the State 

hv r hp rnncnmAr g who, Hjiv hhp fnha r*r*o 

products. 


Q. And you feel, then, that if 
somebody pays taxes to the State, that that's- 
a deposit they've made that they should get 
credit for, taxes or somehow some kind of 

$ 


credit. Is that your opinion? 

A. It's my understanding that the 
state's prayer for relief is that they be 
reimbursed for costs that have been incurre 
by the State as a result of the actions of 
the tobacco companies. And as I repeated 
many times yesterday, if the actions -- if 
it's the State's position that the actions 
the tobacco companies resulted in greater 
sale of cigarettes, then in the 



of 


44 
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3 
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25 


1 | counterf actual'p^tha-t ^doeB-^ndt:- have "the" 6/s* -T 1 

2 

been less* reduced’ 

Q. Let •me‘-6gi^^ypuL et flhypothet&cal f & *' 

- i 


greater sale of cigarettes,, there wo'ul'd*havo S 

r ' I Sr 


Is- V - 1 

*"» (fi*. #»■» .*», -•!.» ^ •*" T 

revenue. 


Let's take the * S t ate* v o fP : A la ska 




6 


A. ' Okay r^ , Ij&oi * 

Q. * 4 V ^Hy'po t: he ts^c aPM# ,*‘ ^the 1 ^StJa'te 1 ADf>o ' | , 


Alaska brings 'Exxon ‘'in-*arid '-Exxon f ind's’ oi-l-.jS 


1 


And Exxon then pays the^StJate 4 of •'Alaska*-in\ : |^ 
the form of taxes ; $1 : 0 ^O'O0^00*0 . Now, in J-Si 

Jr;.. 

delivering that oil, in. the sale of that.^ii ,tl-1, 
Exxon uses ta tf <t^rhker ^andr t-h'at’^anker" -- the., 
captain of that tanker is AiriSnk and' he hits. pEl 
reef and "spills *oil ‘-aHoover-*the coast of 
Alaska. '‘And , le s t' : s' sa^'that-to clean -up: thai 
oil spill cost s‘t$ 10,6 OWOOO-P&V » o'- i %£ 

A. -Ml'l’lioiS J ofjf6i ! l J lion? 

~■ “ ‘ ~■ ~ ‘ »me ?’ 

ri ‘*A . i*-ld ? 6h ^or^bil 5?i6n?- 

Q. ’ : V * 16 V 000,000 f 000 3 a YWe' re^usingd- 


i-i 


iii?’- pftiay . v. 0 ^ 






10,000,000,000 in taxes^andnio ,- 000 ,*000?000 in 


i£ 


cleanup. 

A. 

Q. 


h'Z £ 


Okay. ' jj -- 

Now , has the~State‘ of Alaska - ft -- 


benefited from Exxon's' taxes that they paid 
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1 

2 

3 

4 

5 

6 
7 
B 
9 

1 0 


: 5 
1 6 

1 3 


2 i 


25 


♦ «- 

Q. 

Okay. 

I 

'11 accept that. . _ <. f 

: 3 

A. 

Fine. 


~tl's - ' * r ■ -• - ■ ° r r 

1 4 

Q. 

Now, 

the 

State of Alaska says, „ *. , 


and from the sale of oil from the State, of 
Alaska? 

- - • -O *-_».«*.■ * t < ' . 

' *- • * * r* 

A. Depends on the counterfactual 
that you want to consider. 

Q. Well, I've given the . 
hypothetical. I don't understand 
counterfactual, but using my hypothetical, 
has the State of Alaska benefited from the 
sale of oil by Exxon? - _ . 


A. 


I don't know how to answer that. , 


If 


we paid $10,000,000,000 to clean up your oil., 
spill. You understand that? _ . 

A. I understand that. " . - 

i 

Q. Using your -economic approach, | . , 

if 

how much should -- should Exxon -- when Exxon. 

- • ^ mat** r 


If 


comes and says, wait a minute, you've already 


•**-•• 


benefited $10,000,000,000 from the taxes 
we've paid on the sale -- on this oil that 
•we're selling, so we don't want to pay you 
$10,000,000,000 because you've already 
benefited $10,000,000,000. What -- in that 


>i-j. 

* 
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1 I hypothetical' 5 ,*’ urs\rig--Vo'^ the*'Lynn'£--| X 


2 
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8 
9 
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excuse me : , “the ’Piui^^e-l^ch EWorld', 1 - how- much .jj| S. , ^ 


-I 


does Exxon owe to the - S-t^at'e^of’ Alaska?'-'5^ ; l t 


4 AV ^ * Ok ay * I*' in'- going to ask that yo'u 


allow me* to answer ; ‘th'i% 0 t'ime .* e The specific 2 


act that* resulted in' $ : i0 ,-000', 000,000 cost'f to? 

I 

the State of Alaska : -was r v c as - r y oii' ‘d e s c r i b e &* i-t^ 


a drunk pilot : ori a tinker 7 that ‘ ran-af oul-,/ ! B 
grounded arid spilled $rb‘y000,000,000 worth pi 
oil or oil that ultimately' cost the State*0^31 

A1a s ka$ 10, r 00O', 000,0O’O' 7 . 5 -The appropriated , I j,X 

I pr 

counterfactual ) ! in : VhatP*case -wbuId have*' • been Cat 
sober captain* pilo tinge's? tanked %‘sh6re> -w'i th 01 
no -- no ill effects-.* r So* the direct 


■* 

consequences of the specific' action for which* 


the State of Alaska* wou 1 d Tfave asked relief vi 


Xe. 

were that they 'lost $ioVoooyOOO, 000, pure' and . 

wv-s" i zn -diluz , lit- ' a.j 


simple. 


x qe 


'v x : - r j n the* tobacco 1 case, the ^ ’ 
specific act' for which "the State of Texas i 

j?. 

asking for relief 0 f#°sbmethirig allegedly 1 Idoffe 
by tobacco companies, and if that - -- and |l£S 
Texas is arguing that the actions by the -X 
tobacco companies resulted in increased sales 
of cigarettes: '"So had "the -- absent those! £ * 


; : c £v 


«:* 


r» 

*£" . 
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actions, the counterfactual would have been - 
reduced sale of .cicrarejttes, .and therefore, ( 
reduce tax revenue. 

Q. What if, in,my hypothetical 
about Alaska,, the captain .runs aground and. 
he's sober. Well, first of all, I don't 
think I ever got an answer to my other - my„ 
first hypothetical. *Are you saying then that 
Exxon owes the State, in my.hypothetical with 
the drunk captain, $'10 ,-000 ,_000,000 for 0 ; 

spilling that oil and they do not get a 
credit for the 10,000,000,000 they have „ ,,, 

already paid in taxes?- Is that true?. I rf 

A. „ That's what I- said. - . 

- ■ - • . 

ij 

Q. Now, assume with me that the . 
captain is sober. That:'.s,.your . fc . . 

counterfactual. And the captain is sober and 
spills the oil, runs aground, and it costs 
the $10,00,0,0 0 0,^0 00 to .clean it up. Does 
Exxon, in that case, get credit for the | 
10,000,000,000 it's paid -in taxes? * I 

A. It depends whether the captain 
was negligent in any way. If he was -- 
there's no situation that I can think of, 
unless the State of Alaska itself was 
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:■ v *'’V'i -rii^t ’ ' . - 


* ',i~ i 




negligent * or'*sbme^'thrrd^par'ty in putting jj J ' 

8omething 11 under ground th£%^&oui d have**caused *2^ ! 

.., w . -• :• ^ r iMm§ 

the tanker to-Bpill^the^ST-l^' ®-*There* I £ • •//; 

, . -' •••' ; y <•' .v»V - - 

there's 'nothing *i^alni£$:wh f icii*1:*he' ? added~ H * ?; f A 
revenues ' to^the ’State^frl&m^he^ sale" of J oil | 


could be used as an of f set Vr be causedthey'-- | 3 ■'■■■•■ >\>4Xr- 
they play no role r 'in i:i tfie^ tinker's arrival. ^ ^ 

The tanker's arrival*doesirtot trigger the fS. : 
previous sale. If • it ~di'd&--i if they could Ifef * ■■■'.■. 
have never made* tha€ fJ sale|-But f or-'this onejj Q1 . 
tanker * 8 arrivalf ^ybu^wouid^inciude the 1 '•>’ f. | ££i-.'k 
counterfact$al^ a wouid have-had*no ^ale^of.i„ 
oil. * , ‘Arid''t^en % tlie£'e4wotli^-fia^e 3 been < ^-hh fc e^ , ® : |' 
offset; but u that' s* theYonly'*cbhdition .Y»*Whai|^&4^^ 

I' m saying is ,if the ac€!*at y issue ; is -wu I ^ ■"* 


It iiis 


removed,‘then"one 


the full -m 




conse 


the full 


ir ft 


>f J that*' 


JfU I 




ail .dura^tifeh^'f t^mp^efcV*-* 

. ^'ih^^a^ihg^^i^a^tt^ Wrong -?*& 

'A: *^ I 1 don't 2 t-h'inV'a'b’.-"* . 


- i-vv,'-.*. ^ ..•-. ' • . I Sir. 

That' -^^trhht^s *a^ c legaT'ac \ 


isn't it, ta'king % c igarett eU ? 




Sure. 


It's a moral 7 "act,' isn't it? 
I don't know about that .• - * 


: r*' 
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Q. Selling,cigarettes,to children,, 

targeting children, t ta.rg^ting ri minorities , a 
targeting the poor, and lying to Congress 
about the health hazards.pf,. cigarettes, now fk 
that -- if that is true,-that ( s^wrong, ..isn't., 
it, sir? • ^ - „ * 


:? 

T: £ -l' t 

' ; ' "■ d ' 

A. 

I believe~so. 


Q- 

And it's evil. 

isn'tit? 

-• . 4 o 

A. 

It's wrong.^ 

„ e ■ ■:,: ■ i - 0 - 

Q. 

It's wyong ..and 

it's negligence, 


it's a violation of the, law, and if that .--, r , 

■ * " .. «- • ~ 

I 

if those things that I've set forth are,true^, 
somebody, the tobacco people that did it,„ j ^ r 
they ought to have to pay if those facts are^ 

true. Can you agree with,that? | n , 

I '' , 

A. I would agree that if those,..... | 

things are true, if they' re , prohibited., by. law. 

. '' ' | ' * 

and if they triggered extra costs to the . | rj v 

State of ,Texas,,r .then : the ft State of Texas wei* 

should be capable of, recovering the extra |L,. 

% 

cost that the State has^paid. 

Q. And that's because the conduct , 

4 -f > 

of the tobacco industry is, as I've described 
it in my hypothetical, is wrongful conduct,: 
right? 
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you've described 
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7 assumably,]j « 3 

w:.c,v; 


wlia t * weffioi l^do^n sjjjKiia t^&amage st?f rom^* 

wr origf uJ ^§onduc fe r 't fia t^oUtcwou'ld deduct’4fr 6m] 

■>v>, - ",. _/ ■..,\ . , ; 

that amSunfef ~th<s> damages^,,-^i'Efie reveriue n €6^ 


't&b'l 


the Stafee'*-- *Hiich^y8u*adm££&is?iegKl^and a i!3j|^ 


• -» K 


* a o 6 ndu c t f 6 


not wron_ 

AV cV I don' t know^wliy ft .€fiis 

hardf »*&&& •**? 



% ?No^ fei r f 4-1 Ifm * goingV t: o^Sii s werla^ 

tsc H^£d&g§tf 


■ j '%aiit?^®- 




•"* ivV 
■.» ‘ 


. 6 if* * Hell /Ptha^febvloui . 



^f t ?Ana n I?epSil'g4z?*#l 1 , do ^ait% 


■*fcv a; 


give 


want 




Av* I apprec*l%£e*th%t'! ac I 'TO^-ri&t* 

- • t«s« " awi’ -.- ■■•' ' 


‘p n 


saying t 


What' I' m* saying^is, if^ thV S'tate' can 


revenues 4 should 

<o "v *- r _»* < 

Oa* « *• -A - 1 


the triggering event, if thLe^'State^^is^Villrng^ ^ 



to set ’ fortli thaf*‘amount 3 %f cYgarette 1 sa*lfeil ^ 5 .. ,4 


«f,r£jL 


Ol 


or rooacco saxes m tne scate - or Texas,” tnat? s 


:'-'JL*3 o:_ , /:_* Jirtjti*. Jtl'jvj. 


cn 


S 


v£> 


- ••-..c.'-' •• 


lo 
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is attributable to the illegal actions of 
cigarette companies, then the full effects,,„ 
the full series of events of costs, positive 
and negative, associated.with the added sale, 

of cigarettes, is something, that needs.to be- 

• ^ J - • j. iiW (• c 

evaluated. As I understand it, the State is. 

~ v.' , ;) 

contending that the sales of cigarettes were, 
somehow increased through the actions of 

- * - - - - ■ ' * *■: O 

tobacco companies through illegal actions of 

• - 1 ¥, 

! 

tobacco companies. r 

. • II OU 

And yet, the only thing that. 

- - - , - g + 

I have to work with is a couple of reports 1^ 
prepared by- experts hired by the State that? ';:i ,• 

L 

establish or attempt to measure some number# N . 

.1 ** 

that has as a counterfactual in a world in § _ „ 

;* c x 

which no one ever smoked. .And what I'm f ' 

S wi 

saying, if that's the counterfactual, a world. 


in which no one ever smoked, then the 
counterfactual world has no excise tax 

", * v.; 

revenue on cigarettes. 


~ p i t* ; - 


’r sw. f 


Q. f Let's go through this, peel this 
onion layer by layer. Number one, you agree.. 

taxes are lawful, excise taxes on cigarettes 

*; 

and taxes the State collects on cigarettes, 
that's a lawful thing to do, correct? * 
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to the,,■■ 

■ * AV ~°3 I-f ^l^iw^^g^l^cbh'dubt*io f^SS-he] ? ?\ 
tobacco coniparif^^4 , e^^ : t ; ed|ii , 5i ' extfcaWsVre7*ofj 
cigarett’es ,° then' tKeVe?^wpM5^c|J,.be.^excess^^stas^; 
of medical^ar€^arid_-cl^!t£as. I' ve. ; t rie:di'tc^ J T 
10 1 say in my rep^rt*,®^'s^^fcjp^emporai;. approtf^L^g 







- AV" ***«£> (be l^e Ve^io^®^« * kit tin i«rfl jt '-V:,'"" ' 

Q. *:«”Andftmy^'Kyp^o^lie^^ou- agree •.; 

that the^'VrVhgrhl" 1 ^^^^^;!)'^ the -tobacco "1 £'^'r 


■■“*«* *%*> v *-. v j- '■ 

companfes wourd*?caus ewexowB’S^hea lcfc 


and looking 





ective ^ 14-can'ItipSM? 

ijSPgSgW*" 1 ^-.«*•(<<•.*' ‘ ■ •: 'A.;' • ' 1 *‘' V '|.- , <*|? 

f ind , ihcrea8Vdyto r tal^os''t^fe'il:her to A the| Stalt ^^|^ 
through%the?/Medi ^a^^^ 

assistance^,* nop through v 't : he^ A State^a's^ian’iiJi 

-. ‘ . . *•***•*»* 


employer. 




ac 3foow:£3^f§fi • 




f * Nb^^yoi^*^ does itima 

any d i f f:e1r^c^^^ f> ^Fi-n-Ls* ewd^fch; 

'that ^irkt* 
the>tl6c«^ 
to deduct •^Ft*”^r^ra, 

wrongful sale of-*--^theWi^^egal - sale- 

cigarettes that's 'wrongfulf *does it make anj£ 

ii - 

difference in the world of “Finis Welch F ~thafc t,£. 



one'of those conducts’*i f s^wrongful and evil! 

-....^-. _ \ 

that the other' is ^legal-'a^^xs^mbraiT^Doefe^ 8 ' 






. ' *' ■ ■■ f “ 

5 w^ -i,v - 

.... 

tw *V- •■■■* 


V- • 

<M.1 •■■ - %' „■; ■ 


?f .; ; i^' ;, .-v;,^; -.-Vi. /- . ■. • »•’ -- 
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that make any difference^ in the world of 


Finis Welch? 


v v «. %.•** fi)/» a 

In the world of economic 


analysis, a number of,things are necessary. 
The first is that you-;-- that^there be a 
wrongful act that triggers a potential claim, 
for damage. The other^is,,—-. . 


And I asked you to assume that /t 


right? 


A. And you asked me to assume that. 

Q. Okay. And you - - , . . 

f ?•-- 

A. The other is, that there be . . r : < . 

i 

actual damage.Unless,- you know, there's an 
independent punitive role and that's not what 
I work on. . i 

Q. ; So, you're saying, in the world |-- r 
the economic world as seen by Finis Welch, Jj 

- L 

?■ 

you think the State has to deduct the income ; . 

„ ^ . 5 

that the .State's received from .excise taxes „ 


on cigarettes, correct? Is that part correct 


first? 


In the world as I see it, the ’ 


issue is what are the costs that accrued to 
the State as a result of the alleged wrongful 
acts by the tobacco companies. If those acts 
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resufted^in increased ; €ax e fevenue, €hen^t'Kat £ ,s; ?f 
increased tax revenue ^must 1 be^recbghized a ing a 



full accounting ! Of "the Te?f feet's ^to°the^Sta!^e.| ^ 


>i* **■*'■•*• 


of the°d'amages 0 i'ncurre^f^Sy^%iie State. 




c^o t-i’’ t,T «*.<f«♦ *.•-*! i • ..v;-J' tT a-.JieSP 

”Q. ' x . Let me 7 ge.t^ir\y^questxon ‘precisec 5.55. 
in the economic ’worid * 23 * 9 een c Sy -"PiiJis ^WelcH& 
on behalf-of the cigarett:e^industry?5-It^|i?s|xv^3v 


your opinion ~ that evteri•though taxes a re 

•. i»,.*• *;' •:•■%**$ ■«*'»►’¥>>>■?«:?.«■ •><-* ■:• ; »*.r»**f '* — 


r ■ .1 8 


lawful and moral,* or they '•re ^lawful, *t ha 


think that ^the St ate 'shoiJl'd ^deduc t ^t he w t?a^es$£ 


revenue f rom^the ^amourit^tfhat c they '-’owe r ‘beca’use'^ , 

jjj a «'•*" 


-,, J 4T1 

of their:'wi36 f n’gfu'l ^c*^i?duct:?'^ t ‘Is’°that: -a^t?rile3| 
statement'?' " • 






A. 


: 2 . 




in 'the economic' world •‘'in : *which ft 

• ;';V ,^ 4 riAr;.- ■ 



perform my analyses, ‘tlie^-- ft tlie - - -any Siffc 
accounting^fbr^the^efjlects^of^anV-a Sieged 


■' Sr. , 




wrongful mus£°ihc iucie , a 111 e f £e c Hs f 5 £ t hS se^^ sill 


that reduc4 , *co8ts rt as , wei T i'0as 


• K, 


increase”££s£s. 



r,,w "*'n3 $ 


Q5 


‘ ^ • * M* ifc*ao4S&*€°mfcke* any^ 8 -^ 


dif f ther^saa^Sy 



economic'wbild as seen by Finis Welch that liSi 5 * 


doing this accounting as you say, that the 


taxes are'lawful and the damages, on r r t*he rV, ‘ 


4- ■»•.■■■ ?**** 


■t c 




- £_ O .1 


other hand, are the' result of wrongful**' 


:* abv5;> •'' s ' 

’I 5 #/? ; ■ 




•i'***? wn t* r-£ me,« 
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1 



conduct, that one is -- 3? one„is right and one 
is wrong? That doesn'^t^make any difference 
in the world of Finis Welch, does it? 

A. In a fulljeconomic accounting, 
one considers the effects of a wrongful act. 
Those effects allegedly.. resulted in increased 
cigarette consumption and the payment of . 
lawful excise taxes.• They resulted in added 
medical costs, which are lawful, and they 
resulted-in^reduced j.nursing home expenses, ! r 
which are also lawful., And the first 

SJ * ' 

accounting-considers each-of the elements ofV - 
the full temporal perspective. And as ^fai; as 
I can tell, every item in .that accounting is^ . 
the result of a lawful act. 4 .. , 

■ ■ - - : i Cx 

Q. Does .your .accounting as seen , f 
Finis Welch take into account whether the . ;• ... . 
fact that.one conduct, the.conduct that I've,. 
asked you to assume by that cigarette 
industry, is wrongful and that the other 
conduct, taxing cigarettes, is appropriate? 

; 

Does it take that into -- is there any 
balancing -- do you take into account the 
wrongful conduct versus an appropriate 
conduct? Do you take that into account? 
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calculation of .the ef f ects _*of ..this wrongful: 

-• j. w « t* .. . .. .... . _j 


Q. Now, yourjtold me that the State r 

benefits because there's^less drain on the i & 
treasury when smokers~die earlier, than,,, , . ;g 

i 

nonsmokers, right? < 5 

A. I told you r that when the State 1 .. 


is providing services -to anyone, those 

services ends when that.person dies, and., .; r » 

. ..- - ! \1 

f 

i. 

costs are reduced, if-..they.die prematurely.*' , 

‘ ♦: 4 ~ — - - ■ - <- • - ■ ■ ■' »..v * 

Q. So in the world of Finis Welch, , r 

....... j i, 

j ■ 

it makes no difference *that the conduct by 
the cigarette company .is-wrongful and you. 1 
want to include in your, .calculations , . _ ! * .. 

’ ■ ' • ..’ -i*‘~ . - 

something that shows-that - r - that smokers ..die. f 
earlier and that's an economic -- and.in., J ^ , 
Finis Welch's world, that is a benefit .to_the. , 

.. - ,1 - i-’A 

State of Texas for those.people to die | 0 „ 

■ iJ ~ < t ■ ■ a I 

earlier, right;?, . . . * : . ,, £ ..<u 

A. In the world of economic . 
analysis, as I understand it,.Finis Welch, *, t , 

. 3 * 

the full consequences of,.an act, positive, -j 
negative, zero, are to be considered. 

Q. And one of those is the early 

J* 

death when caused by cigarettes, right? 
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and I consider it all, „the positives and the r 

* " • O is 4 4.V* •. • i ’ i , " i. -*• 


negatives 


& is J 


i <';,i ; v 


Is the accounting as seen in the. 


world of Finis Welch, the.benefit to the 
State, as you say, from early death caused.by. 
smoking, is that an important element of your 
entire report and your entire opinion? Is.it,. 
an important element?* . t , 

A. I believe that it is important. c . 


I think each of the elements that I have „ 


J. l 0 


considered are important. They're finer, 1 . . 

f 

points that,the people who conducted the Rand* 
study said, you know, were issues that had^, fy. 
been raised, and in their view, they were nat 
sufficiently important to^ be considered, and jjl^ . 
accepted their j udgment.. . .., ,,,, |^ r 


You ready to take a break? 


Sure. 


■ Ml 


* -2ft b , 


video record. 


.THE VIDEOGRAPHER: -Off. the| 


(A recess was taken.) 


THE VIDEOGRAPHER: We're on 


the video record. 


Mr. Welch, do economists 


calculate the value of life? 
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A. Some have. 

Q. Have you ever done that? 

A. No. I've reviewed some of the 

work . 

Q. Did you take into account the 
value of life in doing the economic 
calculations that you've done at the request 
of the tobacco industry? 

A. No. My job, as I understand it, 

was to look only at the State's bank account— 
and ask how would the State's bank account 

t 

had been affected as a result of the alleged- 
wrongdoing. “ 

Q. Let me be precise. You did not 
take into account the value of human life in 
doing the calculations that you've been 
requested to do on behalf of the cigarette 
industry; is that correct? 

A. That's what I just said. The •••• 4’ : 

individuals are not bringing suit, they are £•* 

«! 4 

not party to this. And I believe I State A 

r 

early in my report that the cost benefit 
calculations that individuals who opt to 
smoke make is outside the realm of what I've 
been asked to do. I've been asked to 
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consider the State andLits r ,costs through the, 
provision of services,,to its employees and to 
the general population through Medicaid. 

Q. Is this a true statement, 


f, .<■ 


Mr. Welch, in the finance 


in the economic 


approach that you have used at the -- in your 
employment here by the_cigarette industry, 
have you taken into account the economic 
value of a human life? 

A. In the .’economic approach that I p 
have used in assessing the effects on the 
State bank .account, the .State's budget, as a^ t . 




•' X 


result of smoking, I have not understood^Jthe, 


role of the value of human life and I have 


S' } 


Is this a true,statement? Finis 


not included it. 

Q. 

Welch's approach, performed at the request of 

, 

the cigarette industry, does not take into j 
account the.economic value„of life, of a 
human life. Is that a true statement? 

n C 

A. Finis's approach performed on 
22 I behalf of the cigarette industry is to 5. 

2 i I consider the full economic consequences on 
4 i the State's budget. I do not understand the 
role of human life in that calculus. I'm 
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sorry. I just don't. : 

Q. Can you -- - ; - 

A. The value of'life. 

h 

Q. Can you say yes or no? I want 
to hear you say yes or' no just to see if you- 
can do it. , 

A. Yes or no. 

Q. Okay. You can. This is a yes,. " 

il 

or no question, I think. In the calculations 
that you've done at ; the request of the ;i u - 

cigarette industry, have you calculated the.:-- 
economic value of a human'life? Yes or no?, £y* 
A. No. It is my understanding that 

the individual's calculus is beyond the scope 

of this litigation. ’ • 

. i 

Q. So from the'economic approach ? - ' 

that you want this jury to use, and the - • 

approach that the cigarette industry has '> ' 

-■ ■ 

V ■■ 

hired you to -- to calculate, you can' t f 4^ 

iL 

figure out -- it is beyond your reasoning a^^ 

s r 

to the value of human life how that should b r e 
involved; is that correct? 

A. That's what I just said. I do 
not understand the role of the value of human 
life as it affects the State's costs of doing 
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business. 


? ' non 


Q. Do people^pay^taxes when they'.re 
dead to the State . of Texas? . .. 

- -' . -. V .> , . . > 

A. NO. _ r . , 

■ ON . • £> 

Q. How many dead people do you know 

• tS '; . : ' / * ■ 2 


that pay taxes? 


3 


people 


I don't know very many dead 


In the economic world as viewed 


by Finis Welch, we can agree that dead people 

* - — j . •• ' - . -* ■„ Q JL 


don't pay taxes? 


State. 


Yes, I think so, not to the ’it 


Q. Did you calculate that into your 

.- l. • "/ # kX 


calculations, that, if you.kill.people, that, ■ 

• :u - •• • . . i . s cl 

they don't pay taxes anymore? Did you | 31 

calculate that in, Dr. Welch?... .,. f | ^ r 

A. No. If you look at the | , 

" ■■ ' - - ~ ■ ' <■ j».-o x' 

mortality - the differential mortality 

■ •* f -' •■-•••* ~ •> *■■> > OJ — < • tiow ;!<*■) j.d 

between smokers and nonsmokers in_ the Rand J ^ 

study, you will observe that most -- very £? 

' ' ' ' f J " r 

close to all of the differential mortality : 

accrues at ages in excess of normal 
retirement ages, so there's not much of an,, 
effect. I would be curious to see what the 
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overall effect should be; but there's not 
much of an effect prior to retirement. The 
big effect comes postretirement when people 
are not working and they are not paying taxes 
on their earnings. • - 

Q. Oh. So it's your opinion that 
it's okay for them to die early because they 
don't pay much taxes' later on in life anyway 
and so you didn't need to look at it? 

A. My opinions about the choices 
that individuals make are not part of this 
calculation. My calculation is how is the s * 
State's budget affected, how is the State's’ ^ 
bank account affected, and that doesn't have 1 • 
anything to do with my opinion of the 
behavior of individuals as opposed to • ; 

concerning whether they elect or do not elect 
to smoke. 

Q. I'm talking" about death. Does'^-" 

early death -- did you take into account tha^t- 

V f 

when people die early, they pay less taxes 
because they died early? Did you take that 
into account. Tell me yes or no. 

A. No. 

Q. Thanks. Okay. 
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A. I said that..-- 

■* • - i s X L* C.-- ii j 

Q. Now,.I 7 was^asking you earlier,,^ 

sir, about taking, 196.7,, dollars and bringing r 
them -- is excuse,,me, 1968^dollars.and bringingj 
them forward to 1997. Is a that,,.an appropriate 

■ i < > ; t. 

thing to* do if, .you're looking at trying to 
figure out what sum of .money paid in 1997,. 


would compensate someone?. Is that 
appropriate to bring past ,numbers up to 
present values? 


- • ••- !• fc 


It can be. depends on the 


context. 


Q. . And is it..also appropriate then. . 

* 1 - ^ »V 

to take future numbers.and discount .them,to| . . 


present .value? 


Yes. 


Q. And what discount rate did you; 

' * T ~ ' : ^ 1 

use when you did that on behalf of the 
cigarett e, H companies ; ? Jy v- t;J .... y | 

A. ^ . We,, did the one year., treasury, | 
note rate for July of 1997. I 

V 8 

Q. The rate you used? 


sorry 


I don't recall the rate. I'm 


Is it in your report? 
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A. 


No . 


It's 'in the data we 


3 


supplied to you. 

Q. Can you find ’it? 

A. I don't have the material we 

handed over to you. If you would like to 
give it to me, I believe I could find it. 

Q. You gave us a couple of disks. 

A. The dis*k contained data files 

and computer programs. 

Q. Okay. - 

A. You can print them out. 

Q. Okay. If -- if -- did you brings 

a computer to Dallas with'’you?' ' r4 f £-> r 

A. No. v. | j-: 

. -i . „ 

0. Why not? § ~ •' 

A. I don't travel with a computer.’ '■ *- 

Q. In order for you to tell - us-what- 

3 . 

is in your -- buried in your calculations for 
the discount rate, you would need a* computer^' 

i 

and one would have to open those disks thati£ ; '~ 
you provide; is that correct? 

A. That's correct. I gave you -- 
as was my understanding had been agreed 
earlier that I would provide to you, in an 
electronic form, the machine readable 
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. ij ;r ' ' ;* r " / . -:o f -2 

If you look at. the rates that 


components of my, analysis and, that's what 
I've done. 

Q. 

you used from ,1968. to. hrlng those dollars to , 

1 

1997 , is that rate higher^^r ,.lower than .the p ^ 
discount rate ^you used, f rom 19.98 to ..the .vear 

*' ... .. . .. .•*. f; ti 

2 007? , . . ...... | r 

A. Well, in*terept A rates were quite , 

i 

a lot higher during the.„ 19 . 7 . 0 s. if you „ t, „. 

•' • • ■' ‘‘ i • 

remember, we had double-digit inflation and;: ,.. 

‘ i; ~ " 

their interest rates .were nominal rates of , . 

f : 

interest, so they include ..inflation. In th^st*. 

r 

more recent period, I personally do not r know . 

" i 

whether past one year rates .are higher or ! } 

I 

lower than they are currently. They are ji , , 
close. There .hasn't .been ,a lot of .action, | 
but I just don'.t remember. jj 

. Q. .Now, let's go back to -- you j 

said that in,approximately ..January, jou got 
phone call .from one . of ..the .tobacco lawyers 


s v 


■a : 


hire you on this case, .correct? 

A. I don't know the exact date, 

said approximately January. It could have 
been February, could have been December, 
just don't recall. 
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Q. And who is that lawyer? 

A. Oh, goodness. I think it was 

probably Peter Biersteker. It might have 
been Tim Atkinson. 

Q. And what did they tell you? 

A. That we were going to be hired. 

Q. And what was it that they wanted 


you to do? 

A. Well, generically, they wanted 

me to do the kinds of things that I've done 
in this report. I cannot recall any 
specifics of the conversation. I'm just 
saying that ordinarily -- I don't remember’ v 
the call. Ordinarily, what happens following 
a first interview is that we're notified by'' 
phone of a decision. Sometimes people 
request more information. In this case, I 
just don't remember. 

Q. How many conversations have yoti ; 

had with anybody representing the tobacco 

*,• $ 

companies? *■ 


::I A. I -- it's my impression that a 

231 fair number of the conversations would have 
.4 been in my role as a consultant on the 
5 i earlier cases, and I do not believe that 

i 
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those conversations are^.things that you're 
privy to, and that would include the number, 
of them. ^ „ - 

Q. So we -- me and the jurors,, who, 
are hearing this case,^you refuse to allow., us 
to even know the number of.telephone 
conversations that you'?ve had with the 
tobacco industry or its lawyers? „ 

A. It's my understanding -- 
Q. Is that correct? , ^ ' r) , 

A. Those are the rules of this . 

litigation. If the court asks me to provide;. 

' “ M ~ 

information. Otherwise, I would be happy to 

do so. , ...... 

MR. HALL: I will let-you! pr 

} “'" 

tell him the number of.conversations, as^long 

1 ; 'i r & ^ 

as you don't disclose the substance of what,,, 

I ■ 

occurred in them. . - ,, ,,• t ,, 

,A. . „,, ? You.' 11 have to give me some 

time. 

Q. 

that he can waive this at any time just like 
he asked you then to waive it and asked you 
then to go forward. So everything that 
you're refusing to answer, the gentleman 


Ilk 


Okay. But you understand, sir: 
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sitting right here can'get •‘you to answer by 
just giving you the approval; is that right? - 
A. I'm trying to figure out the 

number of conversations. I would say more 
than ten and less than 25. Probably numbers 
on the high side are more accurate. 1 

Q. And how many conversations have ' 

there been between W&lch-Consulting and the .• 
people from the tobacco industry or their • •* 
lawyers? < - - :: 0 

A. I don't know. I know there haye- 

been a few, but I don't know. A few by i 2 

| . 

people other than myself. I have no idea of C 
the numbers. 

i 

Q. In fact, would you think that - 

£ 

it's many more than -- than what you have ;; - 
personally had? ij 

A. I would be surprised. • f; 


0. 


Okay. Have '-there been meetings! 






with the tobacco industry or their lawyers by^ 
other people in Welch Consulting other than 
you when you were not there? 

A. Not to my knowledge. 

Q. You simply don't know. It's 

doss ible? 
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A. I would be very surprised. - . . r 

Q. Okay. Now,., let's take -- have : r 


you participated in conference calls with the 


1 


L C 




2 3 

2 4 

2 S 


tobacco lawyers? . ....... 

A. Yes, I have. r > -. ... .. 

Q. And who all have been on those 

conference calls? ^ 

A. Michel Vanderhart was involved £ 
in a few. I -- I don't know whether Jim • p 
Pearce was ever involved. I think not but 
maybe he was. I'm not sure. 


:■ 0 I 


ir 1 


Q. - What about from the -- who have. > f 


i* ’’ 


you spoken with, either at the tobacco 


i SI 


companies or their lawyers, other than Peter, 


1 


- ik r 


Biersteker, the -- Atkinson or Adkins -- 
A. Atkinson. 


C'i 


Q. 


-- Atkinson and .Mr. Hall that's’ 


here today? , 

A. Tom Silfen and Jom Fennell. I 

believe that's it. I don't .recall. 

! •> 

Q. Have you conversed -- have 

'hey -- have you conversed with other experts 
chat -- either consulting or otherwise, that 
have been retained by the tobacco companies? 

A. Not directly. 
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Q. Well, what do you mean, not 1 
directly? What c have^you-done? Tell me that' 
then. 

A.' Well, in conjunction with the 
consulting, ‘"“I • prepared-'something that I think 
could have been shown'to - other experts. I 
don't know. * 

Q. Well, what-was it that you 

prepared that was shown to other experts? 

A. I'm just not going to say. 

Q. Well, why are you not going to - - 
say? . *, € i 

A. Same reason. ' The information t l 
concerning my consulting activities is - . ** - 

private. l?- T - 

ii 

Q. You're not -- the jury is not ^7 - 
going to have the opportunity to find out ^ 
what you prepared for them that they've -- at- 
the reqiies£ of~ these " lawyers in this * 

industry? ~ " “•'*» j •'' T -' : 

A. That's my understanding. 

Q. Okay. 


2 3 
2 4 
2 5 


MR. HALL: Well, let me make- 
sure I understand. You're not talking about 
something for the Texas case that you 
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prepared?. . - ~ : r-; 

THE WITNESS : That' s right. .. 

MR. HALL: Okay. 

• Q. . . (By-Mr. Williams) Now, did you fc 

do an analysis-of-the^approaches that were ; 
used by . the experts in ..-the Texas case that , 
was part and parcel of the consulting that 
you did in these other ..cases? „ 

A. Would you repeat that? I'm . : 
sorry. I got lost. I - r . T ri 

Q. h Letr,me go ; at it -another way. i ; 


Did the consulting work that you won't tell, 

, 


us about, or that your-lawyer won't let us 


: f : 


know about, was that a foundation for the i . 

' - - . - . i ^ O £ £> X 


work that you've done in the Texas case?..,, | ^ , 


A. 


I-don't believe I'm able to say. 


f hi 


Q. * We can't .even.find out if it's?,., 

‘ ' ... ' 1 “ i ‘ . - - --y*z 


something you relied on? *. . f . ^ 

A. r> , I j giye r yoja e list of the data jfe,.. 


sets and the documents that I relied,upon. — 

I 

Q. 


Well, if we don't know what you 

if -* ■' 

did in the other cases, -- well, you didn't- 


know anything about the- economics of tobacco. 
You had never studied it before they hired 
you in 1997, correct? 
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A. I believe I said yesterday that 
their report by the 'Rand'researchers was : 
presented, I believe in‘1988, but it's 
presented in my workshop at UCLA. I had read 
their paper prior to the^presentation so I ^ 
was familiar with the longitudinal 
perspective and I believe I was familiar with 
the key issues ' 

Q. Let me ask you this. Have you. - 
ever been criticized by any of your , - r 

university employers for the amount of time r - 
that you've spent on your outside practice 1 ?- : 
working for lawyers? " ■ ^ - - r 


Not at Texas A&M. The 


' i; i- L 


department chairman at one time at UCLA t^ 

5 

i. ' ■ 

thought I spent too much time off the campus*! 

Q. And tell me about that. Spent!'’ 


too much time -- in the sense that you 


• i hi 


weren't paying enough 1 attention to your 
duties as a professor at UCLA? ||p-- 

A. I don't think so. I don't think 

that was an issue. I think it was more of a 
personal matter. When I originally went to 
UCLA, I had two appointments, one at UCLA, 
one at Rand, and the terms of the 


FULLER 4 PARKER, INC. 800-443-DEPO(3376) 214-369-DEPO(3376) 

LALIAS FORT WORTH TYLER LONGVIEW NEW YORK 


http://legacy.libraiy.ucsf.erfu/M/tqr(h7^(aO/0gtt 


.industrydocuments.ucsf.edu/docs/lljl0001 


appointments, .the -time that I would 

spend a t . ea ch, pi a c e„ , we r,e 4 f ,r e e l.y, discussed ;by . 
the Dean at ; UCLA; and the,.president of the t . 
Rand Corporation, I, lef t.Jand,, ^ 

opened my ; own shop ; ,,.tr£e person..who,, 
subsequently^became -■ chairman, rwas not familiar 

■* »• ..<- t -- ,i , i «/Ud ., * , .. i ii 'w B 0 - 


correct? 


?- ^ tv itifti fiii:. :?n.-T;*\- r:-3b I 


A. No, „ not..iri^aljgraduate researchfi$ ;r 

university. ,You.spend r the*majority of yourt^!. 

V- f , V.'-: -IT- • • ' •. '>;■%» 

time doing.* research,. , T <.^y v > 

. ->• ■ j ni - * as; z ? oai - 

■„ ■ •' ■ ,,; v ■ 

■ -t O 39 K 

though. oriti,oi ? ed 1 yoy 0 4J,e.o ?g? ^ X°»*?ggt&& »•' 
spending too much, of, your^jt ime away from ycnrr 
job at UCLA, correct? §> 

A. He criticized me for being off* 

■ •• - •• . . • •• r*. f 9 *.b 

campus as much as I was., I don't believe he 

'■■ - *■ ■ ■ • • - - f; ,* i 


with the. early arrangef^nt'/f^He^assumedthat r . 

the deal that I had was not different -from I ' 

. ot>..« -->> sii^u jj 3 

other faculty-members and he ..raised an issue, 
and we got it resol^ed;|i ji, ^ .. lttvn |£.' ; 

Q... ,, lS Well,_you e hg^a q 3i£|erent VJnil 4^ ? 

relationship- -,-^other faculty^members had^-l-Jfe-r 
were expected to be oriTcampus-and-;devote^the^! 

* « --A -• - •• -; *C -Jit ,| £1 

majority-of their-time to teaching at UCLA, f y 


:&$$■> v va- - *-; • ’ 


criticized my research or my behavior towards 
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students. 

Q. Was that a role -- did that not 
being there on the job enough, did they play 
a role in your departure from UCLA? 

A. No. Not --' that-was long since t ■ 
resolved. 

Q. And he will so testify under 
oath, you would think? * 

A, I'm sure he would. I mean, my 
God, by the time I left, he had left the 1 ‘ 

department three or four years ahead of me. 

I'm professor emeritus at UCLA. I have 
access to university resources should I elec£ ’ ^ 
to do so. That's not typically given to 

anyone that they feel they have a problem 

u . . j! - , 

with. 

Q. Let me ask you about -- did you 

■ k 

participate in a lawsuit against the State of 

s 

Texas? - 

A. Yes, I did. 

Q. Are you a named plaintiff in 

that case? 

A. No, I'm not. 

Q. Why are you not? 

A. Because I don't believe I can 
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claim damage . , .« _.. ^ . f 

Q. , .Who is the ft named fc plaintif f ? . - £ , 
A. Oh, it 's , been, r modif ied. . There' s r 

ij 

a long list now. The original one .was _ i; . 
well, there s n^ay, have been-two,.- Professor Jj i 


Hoover at Corpus Christi I'm sure of, . and , I 

- • . - jj a 


believe Cecil -Reynolds - at .--the,-main campus was 
as well, but if not, I think .he's now been, j 

• — * *- ■ • -• - ju - 1 3 

;* 

added. . , ..... 

sT' *< 

Q. Who's paying-the lawyers. 


& r 
8 


representing you and these, others JLn .suing,^ u 


■ '> F 


tl 


,i:oO 

^ ftt-here -in on - 

the State of-Texas? ^ . 

A. . We're paying.jthe lawyers 
representing ,us., ; 30 ;: * ■ ?-,o 

Q. . -Has the -toba.cco industry or., i.ts ^ 
lawyers contributed to paying for that 
representation? 

A. 

be reimbursed for our costs 


rw 1 


! ■ ' 


■Ti¬ 


lt's -my understanding .that .we'^ll ^^ 


•'»svx*T Bfcjr 

Q. And who k is, that . agreement with?^| 
A. , I don't remember. I can't 
remember who told me. I think it might have!; 
been Tom Fennell. 

Q. So Mr. Fennell has told you that 
if you -your legal fees r) in suing the State! 


S t 2 
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of Texas to overturn a law’passed by the 
legislature and signed by r the governor, that 
those legal fees will be paid by the tobacco 
industry? ■ ' - • ■ • 

A. It's my understanding that our 
costs will be reimbursed/ ; 

Q. Now, how' much are those legal 

fees ? ' 

A. I have received one bill and I 
can't recall. It was seven or $8,000. ~ 

Q. And have you submitted it to 
Mr . Fennell? •* ' 

A. I believe so. I'm not sure. 

Q. Has he reimbursed you yet? ; 

A. I don't know. 

Q. Now, did you -- when this issue : 

came up, that there is a law passed by the' 
legislature and by the governor that says if - 

t* 

you work for the State of' Texas and you -'wanty r 

! .. 

to go out and sell your services as an expert- 
witness to testify against the State of j : 

Texas, that you can't receive money from the 
State of Texas, right? 

A. Wrong. The rider to the 
appropriation bill that you're referring to 
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said, if • you work,,f or thja^.State of Texas ,, .you. 
can't do : anything,,, anywherein any, form, that, 
is opposed to an action^-taken.-by the- State. !• _ 

- ... - - - • - •• . i 5 ii .1 jj L ; 


So amongst the current plaintiffs in the..,,-. j 


; P 

>{ 


r: * 


case, there is one .man „who, typically works 

* • r - • - ■ t 

pro bono in capital;, punishment, .cases because’ 
he's personally opposed to .capital f .. ' 


punishment. And the *State, of course, in 


~ * -.1 g 


a 
- 5* 


those cases, takes the., opposing view. Now, | ^ 


there's another man who',s now been added as fa 


‘di- 


plaintiff.. who . has been^wprking pro bono for ja^ 

citizens group in Lubbock, who are opposed., to^~, 

■ " 

the construction of an,,incinerator in a lo"w|^ r 
income area. ., The ..State .supports location ofi:. . . 
that incinerator. And he^,. *in, fact, . was told, 
by someone at his university, that he had to 
stop, which he did. , ... .. , 


I* *•>* 


Q. Let.,me. ask, you t this,.. sir.. jypju 




receive imone(y,.f rom. Xhe^S.tate # of v Texas., donUfsg ffij%3 | 

* * v ~ J ^ « -I .* V, M i ^ * j* ‘ 

you? , r , • ., f , ; 

A. I do,, yes. 


Di f> 


0 . 1-1 




Q. 


And you have decided to -- and S 


r- ■ 


outside of your duties as a professor 


r r 


employed by the State of Texas, you have an S 


entirely separate business where you do 


, Q 
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expert witness and consultations for a fee, 
correct? ' 

A. That's correct. 

Q. And you make a whole lot more 
money as an'expert witness for lawyers for a" 
fee than you do from the money that you're 
paid by the State of Texas, right? 

A. I make more money working on 

litigation than I do for the State of Texas,' 
that's correct. 0, 

Q. And so you, in the world of ; ± 
Finis Welch, are willing to sell your 
services to somebody who is at odds with your' 
employer, which is the State of Texas, 

e 

correct? ' . r " : 

i ■■■ 

A. Of course." If I think the State 
of Texas is wrong -- 

Q. Why don't you quit? ' ^ 

A. You're' viewing the State of 11 £* 

Texas in a very, very narrow -- 

Q. Why don't you quit if you think 
the State of Texas is wrong? Why don't you 
quit A&M? 

A. What's that's got to do with it? 

I don't think A&M is wrong. I don't think 
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1 




A&M, if - they were r not A .inptructed . by the 

Attorney General's office to instruct the ii 

* - ••• •-> '■> |i s 

people who worked-in D any v known capacity * 
against £ the-, State, .,that 01 the^ /; must stop, A&M { 
would-have approved., this* act iyity.. I .believe 
that it-fis.in.the best-interests, of the _ 
people of the State of,Texas to have a. full! „ 

* *S 

and open hearing,.in ,this-matter. And why in, 

' * •• ^ j| i) 

it 

the world would! take.a case that I neither. 

* ■ • ■ • - -t ij < 

understand nor appreciate, and either say i'f ' t 

■ J r ,. j t, o J 

I'm going, to-support ..it-, I must resign from | t 
the university and.give up; any affiliation y 
with the students, or anything else? I'm not f 

k - 1 4 i.’ ^ C* Jm 

doing anything^outside^the university that § 
affects my performance at the university or lw> 


my ability* to perform,.a. t ; ,-the- university.- ■ And^. 

j 

that's the only issue. r . „. , , 5 

‘ " ^ X " - ‘ 3 * : ' ~ H •* 

Q. f , :• .As .seen, by^ Finis Welch? • ' 

' » ■ C.. ft X 

:;. 1 J»<j ?wfv I > bel ! i.eye i ,it's the only 
issue as seen Jby at le.ast one .f edera 1 ,judg e fe- 

Q. . You don't think that -- your If 

' ■ - . >’■ . If! £ 

personal view is you don't think the tobacco 
case by the State against the tobacco __ 

• r L *’ £ ,‘i. 

companies, you don't believe in that case,ido 
you? , . . i 
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right ? 


No, I don't. 

That's your personal opinion, 


That's my personal opinion. 
Okay. We need to change the 


tape real quick. 


video record. 


the video record 


THE VIDEOGRAPHER: Off the 


THE VIDEOGRAPHER: We're on' 


I'd like to make a correction ,to 


ar. earlier discussion. On Page 25 of my 
report, the charts that I discussed, the 
three graphs. Charts 1, 2 and 3, refer to 


- \ i* ± 


current nominal dollars' in the years in which 5 
the revenues were received and the years in 3 1 
which plaintiffs' experts have traced costs.' 1 
The present value of calculation, which , i '- 
brings dollars forward at one year treasury!" 
notes and also brings future dollars to 
present value, in 1997, appear in chart 4. ^ 

Q. Well in chart 4, you use -- did 
you adjust the mortality ratio, the SAMMEC or 
the Miller/NMES approach? Did you use the 
same factor for bringing up -- bringing those 
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numbers up to '97 dollars? 

.T7 ncu> 1 




2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


^ * I r fro &-t i/o y ' ■ 




ii 1 

i; 


Q. 


And you used the discount, too’? 


A. •• Yes. A 

1 • t = a acm u. sq • Y® « 




A- 


o., _0kay. Now, :is^ t the -- is therej a 


letter where you sent .your legal bill to 

“ • .. . j.Jvp ; o£-»v; a q .e.7 f d- 


o-• v; aq.e.i | 

Mr. Fennell*. in*, this,..case*; where you' ve sued \ 

• .X V ~'-v. L >£fil j{ X 

the State of Texas? 


-z~xc..2*r o5o,v jU 


k. * I . I.don't.r.emember signing one. I 

: i •• b ri V Ft? 


3 


think we just made a xerox, of the bill and f^ 

• . b“: oot '.; o'-.orv artj | 01 

forwarded it. ^Someone.in the office may have 

- -y fc o:? - , A / . .. |.^£ 


put a note k>n 4 the„ fronts of/it^ - • 'iV m 

* - n0 noxaxa.rX:rj5r- ; /!jr'>il 


Mv 


• f-VvSj 


And that ; - - v that correspondence ^ 

w 4, tio..* w , , Ah.j .e^nsno | cx 


has not. been provided to us, has it? ( ju>i 

t **£*&. JiX £ S*3*1AV? -8 : & ' 


3tr*- t":w 




* uh 

conjunctipp .with another case . -j: 

•* ■■ fTn T 'tsms i>9Vist)&r'3rrew' . 

Q. Well... it's being paid, for by tpie 

■ v^sv?. 9V*a. .ssqacfxp-: 'aiTX -n.‘iq 4i>bU*' 

cigarette Jjtf. 

•.«- - Av#% *>r-i6p?i Aa^'- 


H , Q.., fc . And itAs ^correspondence between.; 

»*..* e&n£-*ct*<£*l6 -fern ‘ 


•»js ‘ e».icn v j mb,£; 

you and the cigarette „industry, right? Yoi|J 

'« x&eqqiv ' v - . ffjC 

sent it, you mailed it to. the cigarette 


industry, right, their lawyers? i 

- • - ' , L... n,.v pis 

I mailed it to attorneys who are 

-- ** «--• • " .» : V._«jr CJ fc.VCX*‘j * . .. JV ; . * J V l| i 4 


A. 


also working in the cigarette industry. My 


•1 
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1 3 
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1 3 

1 9 

2 0 


2 3 
_ 4 


presumption is that they are going to pay it. 
I didn't see it as having anything to do with 
the - - 

Q. Because it's their agreement 

with you that they would pay it? « ~ 

A. That's what I have said. 

Q. Right. Now, did you consult 

with them about your' case against the State? 

A. I believe I have told them 
what's happening in. the case. I don't 

believe I've consulted with them in any way.-— 

** 

Q. Did they suggest the lawyer that-^ 
you hired? ^ 7 ■ 

A. Yes. P» 

Q. So the lawyer that is ' 

representing you in the State case against - 

the State of Texas came at the suggestion of - 

the tobacco industry lawyers? >i £ - 

A. That's correct .' 

Q. And who is that lawyer that-*-- 


that they've agreed to pay his bills and tha't 

they recommended to you? 

A. Jim George in Austin. 

Q. And are they paying the bills 

not only for you but for the entire case? 
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, A. ✓ ~v I* really, don/..t .know.. ( ,There„are, 
so many t other y ; par£ies 3 .now. who .are .absolutely, 
unrelated to this that I just have no idea.’ , 

vw.. j, C 
V 

. Q,. , jAnd did theyj,haye Jim George g 

call you ort did, t they Jt tell % .you, x to. call JJLm, T * ^ 
George? : . , *. ; f >.*■•■* -> 

A. *- They asked me., to call, Jim 


H a 

fi 

l V 


George 


* 'lifov ’ 


*- • ci 3 iw § 8 


Q. And when you., called Jim George‘s 
did he know then that a -yr x to .expect your., call^ 

'f 

Had he been, in contact : wlth~,jthe . cigarette, 
lawyers? 

A. 


■i * J <-.< 


1 *■-' ! ri,!; ■■■■"* 'J f:> ; i'< 

I believe so. 


1^'- 


m.3 

t - l I £1 




Q. And do you know,-the relationship, 
between Jim.George and the cigarette lawyers^ 

. A. , My understanding is t that, y t^ere|'^; 
is none., ,1 was told that he was the.best, |„ r 

« -f +* > ■'* • +‘ ♦. " i.» .. -U, >• i .^ p ^ J • \ 

First Amendment man in..the,..State, of, Texas. 

V -•* - « - j t.1* *•' *• •- ■> • < - ■ Oil .7 •• J> x 

J; -• 

Q. When, was your^ next meeting - - • 
when was^your first meeting, with the ^ 

■i 

cigarette lawyers af te^.your sales, meeting ^uh. 
November of '96? 

■ '• - y{ — 

A., ...I don'.t really, recall. I would 

4 • • - - - »?- •• n t.€. 

guess it might have been February. 

Q. And where did that occur? 


V 
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A. '97, in Houston. 

Q. And there are records that would 

show where that meeting occurred and how much 
time you billed for that meeting, correct? 

A. There are records that would >• - 
show how much time I billed for the meeting. 

I think that would also" show -where it 


occurred 


whom? 


And that meeting was attended by 


I'm really not certain. It was 


by Peter Biersteker, Tim Atkinson, myself, 
Michel Vanderhart and possibly Carol 


Donne lly. 


Are there records that would 


show who attended? 


That would be part of the 


billing records, I believe 


last ? 


And how'long did the meeting 


I don't remember the meeting -* * 


specifically but typically these meetings 
have lasted a couple of hours, maybe two and 


a half 


And did you take notes? 
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A. I ..dQn',.t.rre,c.alL.i , I might have. , 

‘i 

Certainly.:yoii^no,w #i ther ) e^wo ) u i ld have been more 
substance in a . meeting J,ike .-that. . ..... , r . 

- ~ '■ .' W-■«!& jj £ '■ 

Q- . And there, ^re - oIlJ and. yoAi f had 9 |i _ 
four or five r Eeop_l,e f rgjn 8 >£%lch Consulting | e i 
there. Did they bake notes?. . T ..^^ h - 

A.. > I had one vor,. f t.wo^ people f rom .. 

Welch Consulting and .I would hope so. : 

Q. And, those J; notes,.haven't been jj 

provided to us, have' they? „ , 

♦ ; ■ v O it W »■.4/ J. 

3 

A. : I, don/1 think,.so. , l rr 

. *' - . .^^1 

Mjcs:-..- 

Q. Now,, what ^ere^you asked, to do 


that meeting? firu, iM k'f-'t 

A. As I recall, in the first 
meeting there ; was J( kindof)^j. an.^overview, and | ; ^2 
then our consulting relationship, was v .jQ^p'tej ' 
described, and-thats .as, f ar.^as I can go. Ir*r 
Q. You won' t -tell .me, the contends 1 - , 


You won' t -tellme,,the contents | ;tJ , 


of thAt .noting il>es.ause (!1> y r , l bepause jWhy? .:.v& s 
A. * Because I didn' t believe .under»| 
the agreements-,or ? the rules set up .by the ||££; 
judge in this case or as .a .general matter, ;j , 

" x L ' ’ * '*■ > 

i 

that you are not entitled to attorney/client , ^ 

;.r * -. - .; o " ' » </ n n # £ K 

work product for matters that do not involve , 


the current case. 


r f- t • ' x 


K ^ C 
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Q. Is that your legal opinion? 

A. As close as I can come. 

Q. You've been instructed by your 
lawyers here today not to reveal those 
things, right? 

A. Yes. 

Q. Now, what work did you-all do as 
a result of that firlst meeting? 

A. I hope we did everything that we 

were asked. 

Q. What was that? 

A. Well, I don't believe -- 

Q. Can't tell me? " 

A. I can't tell you. 

Q. Okay. When was your next 
meeting? 

A. I think I can't go any further 

unless you want to ask me about meetings 
concerning the State of Texas. ^ 

Q. So you can't even tell me about! 

\ ,^ 

all the meetings you've had with the tobacco' 
industry and their lawyers? 

A. I thought we had established 

that: earlier today. 

Q. You can't tell me even about 



FULLER & PARKER, INC. 800-443-DEPO(3376) 214 -369-DEPO(3376) 

LALLAS FORT WORTH TYLER LONGVIEW NEW YORK 

http://leqacy.library.ucsf.ecBdid/tecOvf&ffi)/Mlvw.industrydocuments.ucsf.edu/docs/lljl0001 


51716 9441 




-' i- -Vlf ’ S'S. ti'.: ." ■ 


£ H 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
2 5 




where those meetings were, or how long they 

.. - - ~ ^- - J 3 . ■■ jfiad . e. 3 

lasted? 


'fitC 

A. 


nsb • X e & . esb£0. t «k 


i) r 

h % 


Not unless I'm .instructed to do 

j vi a a v x coi ; •; 


so. 


ol ^ofi^vibo J t ; r.' 


' * . 


MR. WILLIAMS: Can he .tell 

■ .7 fsf" ' T »C>R*tt3 9 ? ***9*$* 


me that? 


• 3 J 5 

MR. HALL: .If you're able |ito 

• « .■ J ' -i > 


recall. Again, I assume, we're still talking 

- ' .. l 4i.i... - . go 


about these meetings in his consulting 

. ... i ; i': ij xtf *>v/ $qo;, . 


i* e 


capacity, right? If it focuses on your 


*v *»* «,.* 


n r 


consulting capacity, if you.,can recall, I j| . 

9 „ i.rf f a&w * r 3*»dv 3 u 




don't have any, objection to .you talking about”. 

■ 

the number ~of meetings!, who was there, how s? 

v ■ * ' w ,: '. < t cl 

long they lasted,. those types of things, so!,, ., 
long as vou don't disclose the substance ofLl' 


what occurred .in them or .what work you wereft" 1 

- - ' . fr. ..ift-iis,-Jj Si - 


doing in your consulting, capacity. | _ 

3 \>l a ’Cbr: j JiCiflv . 1 t I xl. , 

A. There were two, maybe three I 

»■ 'v,-.; xaA r «/n; 


meetings , in Houston, at -the.* airport., i There/ia... . 

9 . 10 a£e»9- en.. rri 


an Airport-.Marriott Hotel at Intercontinental 

* ufti■ ns*.vj< *f ' -> ir'/ c. .j, . -y gfpc 


in addition to.-- the meetings lasted less!. 

■■■ • ■ ••v-'tcv ap:fr-‘■' ‘v- .* j|fc£ 

than a half day. We would^ meet at nine or ? ' 


ten in the morning and be gone by lunch. X 


t c c 

>• ^ 


believe in addition to the people that I have 
named that Mark Hall was there for a couple 
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; r.' 


of the meetings. Always^ Tate. That's -- 
that's all there • was ; •'*' 

Q. No one else'attended those 

i; 

meetings? _ , . ; 

A. Not that I'recall. 

Q. What did you-all discuss at 

those meetings? 

A. I don't* think I'm able to say.. - 

Q. And you won't let him say? ~ 

MRi HALL: Right. We are £ 2 
asserting the consulting expert exclusion 
from discovery on those meetings and 
conversations where he did work in his 
consulting capacity. 

MR. WILLIAMS: So -- 

MR. HALL: Not -- not - - you 

know, work not done for the State of Texas | 

‘S' 

case . - ° 

** - 

Q. (By Mr.' Williams) ‘ Now, I' ve~ no'w' 

*• \\ 

counted -- there's about' three meetings in 
Houston at the Marriott, at the ; 1 " 

Intercontinental Airport; is that correct? 

A. I know there were two and there 

right have been three. I'm unsure about 


i*- 


i ;• 
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*:"* r *' 

•.•;••. - .Op 

- p ■:••', . ~v- - -. ' 4 .-/• •' ■ '• ‘ • h ■■■•.■ f ~ 

Q.t And; there,, was at least the .. r ’ ‘ II 

• ♦ * . w-«# *»<*.: -• b{<fl . ... 30 s I [I .. r~N 


initial meeting in Houstpn- i ,af,ter, the sales if v 
meeting . where*^^* in, addition-, to the two or . 

s. • ?&'■ - . . $ 

three at the Marriott, correct? ?*,„*/:***„• | * 


' A - vl s x cor£ect 0K A | 2 ,> 

. Q.o-f. So fe that' Si about- four meetings jj .. 
that you've had with the"tobacco,company , „ * 

* 4«S - 5 ■ 3 <Ij * V C< ft .? j; T 

lawyers,. Is^it ypuri,pos|^on that^none of | 

fj 

those, things...that. were .discussed in those 3." 

— - j:f 

four meetings^and . tljat; none of the pro j ects* ^ r 
that. I ■ •*ked,y§j».tg a do I .^ 5 ^gg # thoB fil .£ ? gj^ )S 
meeting.B„i !fe a p y e v f ay t , ms 


in this case? 


b * fy ad .rp'j&ii-t; „t&t :< 


100 1 ts 


• /*Wfc**; 

? -*■* .** 


I believe that.in the.work,I did. 

,..■*,,-1 v.-*■ yA^ J b'• *^ O-iihO&.s|4*l 


in consul ting^^hatv^you^know, I became morje^ 
aware.and.more clearly focused on some of the„ 
issues ..and, that . in that,, sense^my., work .done! ‘ 

• .. -vy **r- 

on this case was expedited. But as far as l--- 

any, opinion JsH^Xy f.or^^ooncerning this^^ .- 




iu .fc 3 i O il 


3r-j*ilJ)OD 


Well, the. .things, that you-all„ 

.• /r r x.i o 1 z -a- *•.*>< n: ...do i a wot ffj: £ 


discussed.at those four, meetings that you t „ 


won't .tell me about, let's.call those the „ 


four meetings that we can't talk about 


- WXfi: " 


The four meetings that we can'ft 
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talk about, those discussions and the 
projects that resulted from those meetings 
helped you in what you've done in the Texas 
case, true or false? 

A. I just said that I thought they 

expedited my work. 

Q. Is it true that it helped you? 

A. Well, that's what I thought * $ 

expedited meant. 

Q. And that is part of the 

information that you had in your brain when . - 
you arrived at the opinions that you've given* 

3 - 

in this case? You had the benefit of the 
four meetings we can't talk about and the ,, • 
projects, right? 

i 

A. I also had the benefit of 30-odd 

years of economic research, several years in 

I 

graduate school, years in undergraduate | ; 

i; 

school, high school, elementary school. I am 
what I am. • j v “ 

Q. But the point is, with regard to 

the opinions in this case, you benefited from 
the discussions in those four meetings that 
ve can't talk about? 

A. I think that's correct. 
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Q. 


And iyour. proj.e.cts,. Okay. Now 

-y C 1 . j dri L> J ■. y I f. 1 


:\yt tii 9 .4 


^cs oi < “ ^ \ & 

• i, 

is there any way 11 h a t. c y o^qa n .exclude ^in the 


testimony that,you ,giv.e, in. this case - that „ 


you can just flat exclude., what you learned in 

J J ■■ ■"•■’It,; J ' «*►«>*«• < I 


, ''BSD 


■those*f our« meetings, thatj^e^can' t talk about ^ 


If 


and the projects that you-did for the .tobacco ‘ 

c J J .....Xxww i>y :> fi d 


companies that you can.'t'~talk, about? Is - j[ 


there any- way you can*, justr block that out of. 


E 8 


your mind? 
A. 

. • Q. ] 


•if 


• K ::»qX5 s 5 


No . 


•' * '*"3 - " I OX 

. And so, in the, sense, that it is 


•3 ^ **0.1 


• / ... h* Of .4- 


in there .and.that 4 i 8 .part of the process 

3v.t, U »> - ' I ; j 








that -- or part. ofthe^ .foundation that 
use in arriving at the* .opinions. in, this caseL- ,, 

~ J - r.o^cj t ‘c l 


true? 


A.i r ,It' sj part oj^-the: process that 
used in arriving .at. the ^opinions in this; ■-’< | • , 


case, .true. 


*isi asee'f "rX-bort-* *$*:;&;**$ 1 






meet^s^hatve you^M. 


where only the Texas case was discussed? 

* . i.u» . ft 




;■■ ft d>.‘ 


A-., s'.. There was a,-meeting in Austinth. 

.. . . . D.u 3uo . v Ills 


which I believe I met Mark Hall and Tom §! 
Fennell for^the.first .time. I .believe we j ^ 
talked about the Texs case. It was more a 
discussion of general economic issues. 






V w . ■ 


,\ 


s. - 
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22 
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Again, I think it had to do -with their -- my 
introduction to them and their having to ' ' f 
decide, I think/ whether ^ would be retained 
to work in the Texas case.' ; £ 

Q. And when was that meeting? 1' : 3 

A. March, maybe*. ! « 

Q. How long did it ; last? 

A. April. ‘I'm' not- sure. Very it 

brief. Hour, hour and 15 -minutes. ? 

Q. And who was present? 

A. Just the three of us. : ii 

Q. And where did it occur? C 

It 

A. I don't recall. It was in -- in : 

the offices of an Austin law firm that I _ - * *>1 

believe is in a building that's attached to;a. 

| 

hotel. That's all I can tell you. 


Q. 


I'm not going'to -- I'm not even 


going to ask because I 'really don't care. ■ | 6 r 
Are those all of the meetings now that you've1 
told me about -- have you now told me aboutffos 
each and every meeting you've had with the j 
lawyers representing the cigarette industry? 

A. No. There was a meeting in 
early August, I believe, with Mark Hall and 
Tom Fennell, in which we talked about our 
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report -and what ? we >wer%f-gqing; r tOf-be doing, on . 

the report -hr ■■■ -m&tfy ‘o? it to l I 5 ' v 

Q.- . -I;And ihow !t lpng/was-jthat meetJLns^? c 

& 

A. I think.-it> e was> the better , v part if ^ 
of a ?day. •• <> •• - f r*■- * ^ 

Q. And that^wasf r be.fore you drafted 3 

your report, which is marked-Exhibit 1? v 

A. That-'s oorrect .T, is 

Q. . : So ,who else -was present at, that' D 

.!L 

A.. *ns jJ,ira *Pearce^ Michel Vanderhart | ,j 
and I believe that' s it. r fy -&rr,, - 

QAnd. 3 /here ;did£jythat meeting 

occur? J X «. -• i-«i',i aw A- ■MA-yX® -aeox l i . ~.i; 


9 6 • 


. i 


£, :■ 

JSX. 


Cl 

fe, 

M 


A. 


2.C 

■ laiori 




At my-offfees? in College^ £ e ^ 

S t A t iOXl • -‘"'H • '■* V ** £- — T-- r- £. • ,j $ n» .r‘ 4 *T^ 

Q. And -so c dur.inakthat full-day ' ; 

meeting -with the .^lawyerja^the. discussion w.aa^ 
primarily ,about; shpw^toA'or, what ^to^pup, ..in & £ ■«- 
your repot^? >•< .•, ov^' ixoi,. {>£.■., 


A. 


The discussion was primarily 


*« . > i « 


s 



about what we were going-tp put in the 

f 

report, that's correct.- - - jj r 

Q. So the lawyers played a role as 
to what went into your report? 




Vs-’A . r - ■ ‘ f-'s 


'tv: 
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A. The lawyers definitely played a 
role as to what went’into : my report, though I 
do not believe -- I don't recall there being 
any winnowing or expanding in that meeting. 

Q. Have you now told me about each 
and every meeting with the lawyers for the 
cigarette industry? 

A. I may h&ve forgotten one. I've 

told you about everything I recall. 

» 

Q. Now, did you have a meeting this' 

week before your deposition with lawyers for 

ti :r ' 

the cigarette industry? 

A. Yes, on Sunday. 5 r -- r 

Q. And how long was that meeting? *-2 

A. Interminable: It was 10:00 in - ; 

fj 

the morning until 7:30, 8:00 at night. " 

Q. And who was present? ~ : 

A. Tom Self in, Peter Biersteker, 1 b ' 

Tom Fennell, Mark Hall*,' myself . * * 1 

i 

Q. And where did that occur?* ' f f < : - 

.. # 

A. Here in these offices. ' - 

Q. And that nine and a half hour 
meeting was - - 

A. Excuse me. I just recalled an 
earlier meeting as well. Let me go back to 
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2 1 -O'., Let C-s -talk .about, the day before 

3 1 the deposition .startedj .That nine and a half 

4 hour meeting.. What-was ^the purpose of that 

5 .meeting? 

■mm- oios*- won r/oy «vr.H •• . r». $ r»- ; - 

6 A % vw To.prepare, me for the f , 

7 deposition. 

Q. , ^Witness. s.chool? . w 

■ ** *•* -* - ’ •■■■ »' ' i*; . ” ^5 

9 A. _ . .Witness -insurance. 

10 Q. Okay., 'And did-they play roles . 

11 where they would cross-.examine you, f _ 

... ■* n .<* . - W Vj|^ *«J* • i, '* ' *•■*•■•**• 

;;iv,-^V ;.. i . .: - ^ . 

12 anticipate what you, would be asked in this^ 


13 I case? 


A. -i * Yes . 


wo.; 


15 Q. w And, then iwhen you gave an . 

. , -■ - • J - 

16 answer ,, »did f they -give .suggestions as .to how.. 

17 one might^change that^answer? „ 




.Yes. 


% 'And„that a went,.on for nine and 4 a- 

....... 1 ... « ftn ■» - t» i , ; . * . . . . « # J. 


ffc. 


20 I half-hours? 


22 I lot of other stuff that was around, but that 


Well, no. ; I^mean there was a’l 


231 was the central theme. 


- - a r 


Now, the other meeting you -- 
There was an earlier meeting 
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here, maybe in late July and then that 
preceded the meeting down in College -Station£ 
and in that meeting, we began to discuss 
preliminary results of the -'kinds of things we 
were working on for the report. - 

Q. And how long was that meeting? 


It was pretty short. Hour and a 


half maybe. 


Q. And who attended? 

A. Peter Biersteker, Tom Fennell, > i - 

Mark Hall, Jim Pearce, Michel Vanderhart, j 
myself. There may have been one or two 

« ... 

others. That's all I can remember. 

Q. Now, Exhibit 1, your report, how- 
many drafts have there been of Exhibit 1? - 

'I 

A. There were revisions to sectioris'- 

going on continuously. I don't think, you s 
know, there was ever like a complete draft.’*' 

There might have been sort of early on, andl e> 

- 

then there was a finished product, but there* 1 
was a lot of sort of, you know, let's work, 
let's rephrase this section, et cetera. 

Q. In the revisions that were done,- 

how many -- how many times do you think 
revisions were made? 
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£/7'i ■ • ■ ■ ■ ■..-... ■ ■ > ■ •: 

¥/v;■ ■*t?*- ■-•<:■, f 




- * i. £ i .>;; .. ■’-■-» i■ *. ■ i 

t-S‘-’ ' 

A#- ** 


» 1 3*5riA-nsri.lW&^,/yi£^w§§i;kin3 gf )lSJW j ,j, 

< 2 ..continuous •process„ose^ c a ? t, l! jo 1 -or-.thre § rda^ jj s 

; 3 period,, jso itJjSgha.r^.fo^mggt.o, say. ; ni bnB i e 

4 t t -.-rirQv oo-sAndadidi^h^jlg^ers^take^par^ In 


O 


5 those revisions,% 9: stiij.^oM^ao oni^iow ©*ev I c 

■ •■* .Vft ■VAsti ■:,. ii 

6 » A ‘JA.'ia Yes. pnoiai»oirH.b'i5 A .Q i d 

fl 

7 • ;Q. . —Did .you;;f ax^jt 3 to them., let them 

- g : ;; 

8 review it and they ma*ke suggestions ,on ^how. to^ 

9 revise your repor-t?^ aiiw^bnA r I e 

10 .yA,-.. Nc^we, 4 %yma-iLed, ^t. The report 

■ • -- | • ' 

11 was. in *if 4 ;ypu iknpw^ was.^doae>on computers^and- 


12 I we e* f nai*le d^fd-t |Andf I^\giies^gthey, r downloaded^ 


12 and looked ~at. >it • ~ ^ r f <? «'■*£' ■,*s > r 

14 *? ■ * ■■*t"-c;:°Q • * 7 vT .*-And thejl fi ^hey^wou 1 d e-mail youf| kX 

15 back ;^i.th; x whab- they* wan^^- -^hpw jwanfcfcd J|x 

14. <4,t r-y ■ .A- - 

■■v? ■.'■■■"■ • ‘ : ' " T - ■' • V'" ' ">■’>•' - •' ‘ v-V 

;■ ‘ ■'■' ’ - *. ^ • ^y«.. ~ >v . v v . .*' w ‘ ” ■ ^ •*. 

18 x *©Y»V»** «x»ri5 |!8 I 

Xf 6ai •,«o • qrta» &&y iv^i 1 jg* 

20 -^wanted c it ^.dhanged\ # ^ n L T ^ j., B 0 a art 3 ; Kj:. 

21 * -, * *A.yj x wTMy uWAild ..mak^^suggestions, E f Q# x s 

22 change. .,,, , ., . , ,, < .., . ,. f , - L- 


, .. , -V: f v ; -' +*■' 


, ;i t: ; ; ■ 


f ' f 


24 I record. 


THE VIDEOGRAPHER:, Off the 


•- • ;.uc! vr>r: • ■ •••:rr v».-s \ 

THE VIDEOGRAPHER: . We're on 

* —= -- XSHi: t'l J, * »-■> , , 


■ S ‘if : '- 
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the video record. 

Q. ' (By Mr. Williams) Now, you said 
that this was a three-day' period in which you 
would e-mail them part of the report, they 
would phone and give you -suggestions as to * 
how to change it, but that time period lasted 
for three days? 

A. Seemed longer, but I think 

that's about right. 

Q. And you-all worked long hours ; 
those three days, I bet. 

j 

A. I think we wrapped once. 

Q. What do you mean wrapped? ^ 

c 

A. Went around the clock. •- 

Q. And are there records of what r! ? - 
you e-mailed up to them? 

A. I don't think so. >• 

a. 

Q. Are their records -- did you j 


•• \ b: 

-i 

V* “ 


take notes then of the "changes that they 


asked you to make? ‘ i£ 

A. I'm sure we did, yeah. I’ would - 

not have retained them, but I - - c - 

Q. But those records of the changes 
that they asked for should be in your -- at 
your facility? 
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. - Jl ;V^>v 'v.-iVj 

, • , M -rj^- • * '■>. •■ <.» 


A. No. That's wha.t,X said.,, i/m / - 

O;.. Li . V' fili :t (4 i 

■sure I v didn / t.Jceep£^them^'^^nce, you know, T - 
had. .the ; reRprt a .f irvished_, d J gleaned. ,up iny^ i , 


desk. 


soc- -. 1 . i» r. - 


rv.rrTnrr j ( i 

Jtsq 1 Bjsrfj f> r oow ? £ 


* p Q* ■ gyxWell » ( -let. n me fei get, this, straight . 
The .records^--* the* only-* records. that, exist {’of 
the changes that the lawyers,.requested in* jj 

. . ' <j 

your report,-you,destroyed?,. . ; „ 


I didn't keep., them, , that' s^ rt , | fJ 


right. ^ > 


- UO\ VflA 


i: 

Q * You thr ®5 | XI 

■ £ • .a jjf& v 

? h»&F**W -y^- never know thp £J 

extent o£*.the changes,-that,were dictated by . . 

"' 3 '. . 

the, lawyerjB .^representing^ the^ tobacco | ^ , 

companiesbecause -XS>u, ilirev^tfy^ no^es;, *ygy 

\ ,.£a*S&Mh ‘MSSkV™ if A the 

r ' • r f - >»•'■ • *> V • «• • ■ V ' • •• * 9 ' ( ' 

*>M those-; f °A??,<i'tf]»«* $$*.?&&• deqipherabl ej^. 

■■■'!»« A*# fe 

decision to throw it away. ,or„ did they suggest;" 

■■*'> ■ ' *'»*?! ■*** 'e»4 ■*»' >S* W ^ • 

that you,throw.those note seaway? , ff _ 

• * .» - ■* - «► © .v. *11 .t * , A I j£ !* 

A. No, I made, the decision. It's r .. 
standard practice. I do not save 
intermediate product of that kind. 

Q. Standard practice because, when 
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h; 





you make $4,000,000. a year' 1 as a 


working 


for lawyers, you" know ’over a 3 period -of time '• 
then that it's become'your" standard practice 
to throw those'kind of things away, throw • * 


away the evidence? 


■ T 91 ' I f O Y 


A. I wouldn't 0 know; ; & 

Q. Don' t you 1 'think - : 7 

* 

A. I don't*know anyone who makes < X 

that kind of money other 0 than people who-are" 

t ' H 

interrogating. | Of 

Q . Don' t you^bhink'' that I : would ,;j 1 i 

be -- didn't you think'I would be interested*^ 
in knowing what the changes were that were j £- r 
suggested by the tobacco' industry? - - - 4 

t* 

^ ^ „ jj 

A. I didn't thfink'about it. I ji 21 


assume 


I don't know. 


Q. You just thought that that was ''X 
irrelevant, the changes'‘that they -asked youfi 


to make were irrelevant and r that nobody-‘wotted 
be interested in it, so ‘you 'would just thrJl&s: 


it away' 


I didn't keep them and I never- 


Now, looking at me today, can 


you tell me that it -- putting your 
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reputation and,,honesty on Q the 0 line ,. that you 
honestly believe,^under n ^ath, that those ^ 
changes that, they,.requested are irrelevant? 

A. No.... I don^t.Jthink they are 11 
irrelevant. You're free-to„ask about them. 

Q. And . you thoughtj. then -- so they 

i.; 

are relevant and you then, chose to destroy ,t 
the only • set of notes''that, existed about 
those relevant, changes? .... 


2 e 


A. 


Be careful. The, notes that I ; } 


i; o : 


take are pretty much hieroglyphics and after 


a couple of i days , it' s a hard. A f or, me to figure^ 

- J (i * 

A 

them out* and I simply do., not.save them. 


That'8 my- practice. 


a a: 


"'a 3 i *» n V 


ft i.. 

1 s 

•i 


Q. So, the jury, won/ t know how much. 

■* M ^ ‘ ‘ * ' ‘ - A £ l 


: ‘ £ i- 


I 




influence they had, will .they? 

. ? *■«.&! .JfOMA" A r .. e t e A?, ask 

; 1 A«l4.A oi J» 

remember, .fright?. t; 




;* rt f. v »■» £«»'x */ 


".i 5 , 


A* 


I don't think so. 


ii 


: J ; yd it $1 

Q. Well, list all the changes they 

h t- * . \ f ^ 

wanted you to make over that 72-hour period. 

A. Most of the changes were -- were 

not-substantive. They were form. There were 
two substantively important changes. 
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1 


One was- that 1 we : had worked on a - 
section concerned with 1, who 1 would pay in* the; ^ 
event that there was a large judgment against 
the tobacco companies;, how-we~ thought it-- s | » 
might move through the prices of stock and- *1 2 

A 

through the prices of^cigarettes and then, t a 

you know, who were the-fiolde'rs of the stock, ( > 

and who were the consumers of ; cigarettes 'in] ^ 

terms of income', education; et- cetera. - I‘>was ' 

. S 

asked to drop that section and the suggestion- 

was that it would never-'be-admissible and- | -*.;i 

that if I didn't take 'it^6ut? r ‘you would.''3 flS§t- 

»^ i ."ill - 

The other^ thing” that I did was! 

■■ 

a series of calculations that I referred-tol 

S' 

as the simple SAF, where- I- did nothing but 
correct for age and gender 1 and then just- 1 ', j Si 
computed the average expenditure diff erent ^auU., 
and that, in fact, was the"one I described |b < b f v 
you as the 8.1' percent a 'ove'r“aTl. ’ " 

O. That's based 'on’ NMES? * - - |®S. 


A. It's based on 'NMES. And I wrote- 

IS t • 

a computer program that identified what we S- 
refer to as a term of art as influence ' 

statistics. I identified the most 

S 

influential individuals in terms of the size 
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of that coefficient and,I traced through the 
number of individualsthat , -- you know, what, 
would happen if you took out some of the 
extreme outliers as you were referring to. 

You know, one, two, three, and we just counted 
up. And I was told that it didn't add 
anything to my report. . It was too much of a., 
s:raw man, that -- you know, the sample SAF 
was amazingly like the study that I was 
criticizing by Dr. tyendy Maxx, having only an^ 
age and gender adjustment. And since it was^ r 

*1 

Dr. Miller who had relied on NMES, and I 

" N l. 

wasn't using the Dr. Miller approach exactly^, 
that, you know, one would never be able to }, r 

it’ 

tell how much of it was a-result of my being. . 

" * c 1 

different from Dr. Miller versus relating to,, 

.f a X 

him and I would -- suggestion was it just f 

5 . .. ... | * - 

added nothing, that it really wasn't |8‘ 

probative. That was deleted. We did, inth^ 


laterials that we have given you, 


subsequently take the individuals identified., 
in that exercise and run then through the 
Miller model. You have that information. 

Q. Okay. So you deleted two parts 
of your report that you recall today 
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specifically at the request of-the cigarette*. 


lawyers? 


V J j. V l . • . 


A. That's all- that-was deletedthe 

\ 

two parts. - o........ .. . ;.;,w 

Q. And-you've never provided those® 

ft 

two deleted reports to- me; - have you? !| 3 

A. That's correct; • f r 

, > 

Q. Now, thfey have copies of the h Z 

deleted sections, those lawyers do, because 1 ! £ 

t* •.. 

• »♦ r~ 

you sent it to them, right? • .jj -Ml 

,1 • 

A. I sent it electronically. I $ii 

■* 


have no idea whether they ; kept it or printed^ 

it. * ’ ' -hfr* 


1 0 7 


Q. And they have-' all - the copies .-of 
all the drafts of your reports, they are-inf SI 
their hands because you- e-mailed it to them|^l 
A. We e-mailed sections as•we.wereji, 
going along. They may have ; kept them, I-ir: X 


don't know. 


c.iv.oo 


Q. 1 ' Now, they asked you to drop th^S 

part of the report- where you calculated," jj|f£ 
using the NMES population, at 8.1 percent- ? 

i 

smoking attributable fraction, true? j ^ 

A. Well, no. I mean my report ^ - 
includes the 8.1 percent SAF and, you know. 
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it's in there. What they asked me to drop 
was the sensitivity analysis that I did 
regarding extreme observations, because it 
was not an analysis of Dr. Miller's work, „it* 
was an analysis of my paraphrasing of , 

Dr. Miller's work, and they thought, you , 

know, it wasn't sufficiently close. 

Q. Well, what did it show when you., 

did a sensitivity analysis of your 8.1 .. „ 


percent? 


It showed that if you worked on, 


men alone and that there were eight •; v , 

individuals, eight men smokers, out of, oh,| f . 

^ ^ * fc 

■i 

10,700 total men of whom 60 percent were ~ * , 

St 

smokers, that eight individuals thken from ' 

i 

the data would reverse the sign, to be a . 

i 

negative SAF. For women it was a larger ;! v . , 

■ ft ■ V **. 

•i 

number, 43, I believe. - Men and women . h . 

. | i, 

combined, it was 42. L# f 

Q. ; So if you took those 42 sick |L« 
individuals who have high medical $ 

.... j—- 

expenditures from cigarettes, right? 


Oh. They had high medical 


expenditures? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 I 

10 
1 1 
12 

13 

14 
1 5 
16 
1 7 
1 8 

1 9 
20 

2 1 
22 
2 3 

24 

25 


A. ■ That-' S' correct'-?* ' - ; i 7 0 j. I 

Q. And 1 if you^Tlwro'te'- history- 'and! 2 

■ |t 

made those sick people’ 5 well , L you* would^get ; a^ 
different result, wouldn't* you? •* * »•»•»•■ ;J 


A. 


Tha t r: - - " if Uf the're' s ever been a$ 2 


8 . 


Xri 


mischaracterization of~&n* exercise ; -'that'^ 
comes close to the better one I have seen. 

Q. Thank ybut i;w ' :: • ij 

P 7 

A. ■ Don't mentioh c it. ' 

Q. Okay. :Have you ever talked tojj OX 
any of the other experts*hired by-the t 
cigarette lawyers? : *** ! f •' ■ 

A. Yes. A 

And'who havetyou talked to? 

I talked - t-ofDr . T Rubinl 
Anybody els 6? ' l ; - 

Not in conjunction with-thisV'| : ^|,— 


■•m- > 




Q. 

A. 

Q. 

A. 


:%r; 

‘Sir 




'J 


**. V 


litigation. , . 

Q. ^ Whla^did“br^.^-RuVin ^-^-i^whenv*di 
you talk to Dr . Rubin?- 50 o iolisco *•?:££ 


A. 




I was asked by *the attorneys’ f or- 


the cigarette companies if I knew people who 




!r 


were expert on imputations, and I mentioned ^ 
Dr. Rubin and I -- I was asked to contact him 

ii 

and see if he might be willing to meet witji^ 


i. - ^ 
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1 



or talk to a representative of the tobacco 
industry, and I said-sure, and I gave him a 
phone call and asked him if he was willing 
and he said yes. , v _ . . , 

Q. So.you're, the^pne that suggested 
and recruited Dr. Rubin? . 

A. Yes. . / . . . 


Q. And when ,was.that? ^ ^ 

A. I don't know. .March, April. . - 

if 

Q. And has Dr. Rubin ever indicated, 
to you that he believes that_cigarettes cause, 
increased health care costs? 

A. We didn't talk-about that. I r , 

Q. Well, what did you talk about?:; £ . 

A. I told him.that we were probably. 

« - ■ 

'ft' 

going to have a report prepared by an expert . 
for the State that involved a lot of s r . 

- • ' ' ** \ X * 

J 

imputation. Some of it including inverse, t .. 

P-. Q -i 

mils ratio imputation,and asked if.he woul 
be comfortable -- comfortable, you know,,. 

addressing that kind of issue. He said yes. 

.3- 

Q. So Dr. Rubin wasn't hired to try 



and actually find out the cost of cigarette . 


smoking, he was hired for the specific 

Tt 

purpose of criticizing the approach taken by 
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the State's experts 


9- L -* 


jn.il X i ’l a 


A. “• 1^ think 11 that' s :r correct. I - meani? 

he was hired to i review 1 it^ahd if he thought ^ 
criticisiirwas*’*in ; 'ordSr? he*■'would : criticize £ 


it. ” 






By 'the 'way^have you reviewed ^ s 


reports' by the other experts retained•by^the 


tobacco industry? 


A. Yes, that's-what we told you 


t * 


yesterday. r " ‘t i, OS. 

Q.' * And have you^reviewed reports by r 

j(** ; 

consultants hired by the*‘tobacco industry? 

A. No. I - - ^the^ - only reports that?’*" 
I have looked at are'the ones 1 that-I 
described for’you yesterday and I saw all'of^l' 


them for the first time on Sunday. 




Q. 1 *‘You“didn't have 1 any input as to "l 


the contents of those other'reports? 


* l-ft -l : 


' * A.'?**'No? ’ * na»--. ‘riirow 

Q. ' Now, what -- your report',-" 1 * j|P £ 

Exhibit Number’ 1,1 think *is‘ dated August 5 ’ : 

IP 

i? - - 

29th, 1997. When did you have this marathon 

three-day session of -- of 'review and M - 

revision with the lawyers that -- for the > - ^ 
cigarette companies? ? c;, 
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y% 


1 

2 

3 

4 

5 

6 

7 

8 
9 


i 0 


i 1 


1 3 



^ £ 
7 7 


: 3 

1 9 

2 0 


2 3 
: 4 
2 5 


A. I think it -- it ended about .2 
p.m. on the 29th. I - believe that there 
actually was an earlier draft which I had 
prepared like over the weekend before. It 
was pretty rough. Didn't have that much in . 
it, but I think there was one long, long day 
or night over that weekend. And then Monday, 
Tuesday of the week that ended, or the Friday 
of the 29th, was relatively steady work 
without a lot of pressure, and then k . 

Wednesday, Thursday, Friday would have been' . 
the intense period. 

Q. And that initial draft that was , 

prepared over the weekend prior to the 29th, 

* ’’ ’ 

that was provided to the tobacco lawyers, 

too? 


A. Yes. That actually -- and it 


may have been faxed, I don't 
would have been provided to 
I think. v 


recall. It 


1 


Peter Biersteker,, 


Q. How long have we been going? I. 

' 3 . 4 . 

haven't even looked. I want to go -- if it's 
okay with you, sir, I would like to go to 
about 12:25 or 12:30 and take our lunch break 

*’ f' 

then, if that's appropriate. 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

1 0 


i i 


1 3 
14 
1 5 
1 6 
1 7 


1 9 

2 0 
2 1 
2 2 
2 3 
24 
2 5 


A. That' d be fine . l; -' - - • - ' * 

Q. Do you want me- tb press on or do^ 

you need to take a break'?- : £ 

A. No, that would be fine.- 5 'We can 
go on. - — - » oil £ ? 

Q. To' keep going? 3 

MR . HALL-: 3 v Yeah". -That 1 ' s 3 i 


a 


good . 


S ‘ r J r.\ r. j 




Q. (By Mr. Williams) Now, let's go? 

back to the list of »-iterns that you reviewed 2. 


or relied on and tell me°that'-Exhibit Number;.ii 


It's 2 ? 


»* V'A*. • 


A. 

Q. 


Two 


Yes'.” 


- cc 


- far'''* 1 -' 

?C- 


<.JL 


The -- and I’understand what ? *-the^ 


p 

17 ' r 


census bureau web page is. That's where' I ; * « 


think I left offv The JfcFA c web page' and-you; 


.lax 


used the March current‘population surveys^fbrTi 
'93 and *94 for what purpose?' - 

A’.’’ For' ident!fyiug 'the proportion 
of Texas residents who^’axe bri rr Medicaid.' 

Q. Do you have any criticisms of 
the current population survey, the CPS? I : 

A. I have some. It's -- it's one £ 
of the better data sets available in the U.S. 

5* 

Q. You do have criticisms of it • ■ 
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1 

2 

3 

4 

5 

6 
7 


1 0 


1 3 


-> c. 


Chough you said? 

A. Sure 

Q. 

co use? 

A. 

Q. 


Do you know of a beCCer daCa set. 


■’ A 


No. 


Okay. IC may noC be perfecC but. 
ic's che best available? 

A. That's right. . H r 

Q. Now, the tobacco use supplements 


co che CPS is the next thing on there. Do 
you have any criticisms of that? 

A. I'm not as familiar with the. 
tobacco use supplements as I am the March 
data. I -- as you characterized the March 


rs " 

;> - 
> 

| -*y f 


Si 
F. I 
£ I 


data, and I agreed, I believe that the ft,. 

| 

tobacco use supplements^are probably the best _ 

• jS s i 


available information. 

Q. You may have some criticisms but,.. 

• • fi- fc .* 

it's still .the best that—the best 
information available? . 

A. I believe so. 

Q. And you used it for what 

purpose? 

A. To calculate the prevalent - 




t r 
res 




smoke prevalence by age and gender. And by 
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the way, I misspoke'yes'terday when I told you! 
that I had matched- th'e y -two- and used smoking j‘ £ 
prevalence for the Medicaid population. The - 
match just didn't have -enough^people in it, *• i- 
so we simply used;* the- 1 general-’population-' 2 

prevalence measures . And’you- asked that I ..'.3 
give you the prevalence measures that are--- 
that we used and I did bring them with me - 


today. 


Okay. ;And I want to finish-thi.s3I 


list and then I' ll ask you to pull that out. 


A. ’ 1 Okay. - -- t rr |.t i 

Q. So thank you. L I had not | £ 1 

forgotten, but I appreciate■you bringing dt jj*l 


up. Now, the 1987 National Medical 




Expenditure Survey, tapes 4 - 9,°10, 1-3, 14.1 ta~SX 


14.5 and tape 18 , you relded *on those -items | 


for your calculations 
A. Yes. 


Now /"with regard to medical ,|jj& 
expenditures, looking at’ a large group of. |*I 
people, do you know of a survey that is any;' 
better than that survey? I s - 

A. Personally, no. As I indicated; 
the Rand survey may be better. I have some'; 


? - - • 


•iiii i. w me/ 
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1 

2 

3 

4 

5 


confidence in the people who collected it, 
but I am not sufficiently familiar. 

Q. As far as you know, the 1987 

NMES survey, although it may not be perfect, 
it's the best available as far as you know? 

A. I think that may -- as far as I 

know. 


: 3 


i 


Q. And the «NHANES is the next . 

thing. Again, what did you use the NHANES. 

for? 

A. For the retire -- excuse me, the 

i 

nursing home study, just as Dr. Miller did. f 
Q. Okay. And although it may not * 

be perfect, do you know of a better data sell . . 
than NHANES for that purpose? 

A. No, I don't. By the way, I used , 

: * v i 

these two data sets to, you know, primarily ! 
as a way of critiquing the work done by 
Dr. Miller. 

Q. Okay. The.next thing that 


f> * 

i 


you've got there, the NHANES 1 Epidemiologic 


I 


roilow-up Study, and you've got in 
parenthesis, NHEFS, what did you use that 


A. 


Well those are the follow ups 
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to -- NHANES itself was*---' the data"were & A 

collected in^the ear' 73 , *'*74, jj £ r 

.' ' . 

benchmarked back 5 to-1970 And - then 3 there • I' - 

l; 

j; 

were f o 1 low - up s u done * ? i n«? - - ^6 ve r-'the ! ' 82 7 UL 8 4 & ? 
period, ''86/^which was x ShiimTted age range |8 
follow-up, '87 / and tlieh^fhe n most ‘ recent is§ 5 xl 

'92. We used all of those f 61low-ups 7°the! -Tj r 


individual as • well afe the' institutional | -8 


parts, for our nursing home ^tudy arid 


critiqui ng of Dr. M i 11 e r P - 3 ~ - ‘ ■* ' J * * w 

Q.' T : ■* Arid a that' s'*t?he‘' ; same -data s sef ^ 




Dr. Miller %sed? 


• 4 MO ':-S 


-'sn3 ijiKf 


A. ‘ Yes / it is^f* -He-used oriiy ^th'e f 
one follow-up, 'the 1987 *fdlidw-up . c* ji : 
withdraw that. 'He 'did riot use ' 92He did|J&£- 
for the people who were ^in the v 19 87 1 hift: 1 il 
follow-up, have an indi’cator as to *whether;f|^j|v 
they had ever been J iri ;; i n nursing home, and he&f- 
may have * ? s 6 rad* 1 6 f e §U rf i ; er#f 61 1 o w-upttfe 


to construct the *iridicator*. i:,ii I don v t ; re6all® s 
Q. And for the‘purpose that the ff* s 
NHANES was used for their -- what we've jus.t c; * 

■i 

1 , 

been talking about’, as far as you know, | 
that's the best data set available; even -* jj ^ 
though it may not be perfect, it's the best; 
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1 


available? 


A. I don't, know of an alternative. , : 

I do and I just can't recall it right now, 
but I think this is - an^awfully good data set. 

Q. The next, w the;State Level Data ^ 
Book on Health Care Access and Financing, 
Second Edition, what did you use that for? 

A. I'm not*sure that it finds.its P 

" " * ' -- li c 

way into any of our analyses. Early on,..we.; 

r 

were looking at total Medicaid expenses by . 
State, and we needed Texas,expenses and i rr 
that's why we would have used it. But I - - 1 
just don't recall how it would have made its , 
way into any of our work here. ? 

Q. Do you consider it r ; 

authoritative? . ^ ~ 

f 

A. Oh, sure. ; ; 

' • • • .. ~ • • J> ‘ ' 

Q. The next thing on your list, | ^» 

the Universal Health Care r Almanac, do you^ ^, 

consider it authoritative? 

A. I'm not familiar with that. if ,. 

9 -- 

dor.’ t know it. ' 

Q. Do you know.what you used it . - . 
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■N' ■ ,; £-; 


Q. :i,v -Health i ‘Ca : re*'Finaiiciiig Review, £ 
Fall, 1993,- what iV that? MVS - •.•■V. _ 2 

A'. Well, it's^a x HCFA publication,^ 
but I don't-know * the xe^ifevance of ■ this '" 00 S *' 
particular "one : . a f ' 1. ■■■> «i 5 

Q .i, ■^►‘'The-*-next 2 on’e, " Health ’ CareStat’e^ 
Rankings, Morgan*Quitrio Corporation. -Morgan” 


Quitno; ‘Q-U-i-T-N^O/ '^WHat^did you use - that!j 3 


for? 


-<■- *•* .i ,»«. 


A • 

Q. 


I-‘don't know. 1 *1 don't recall. 


Do you know^whether it's £■£■£ 




authoritative or hot ? 3a ^ n: '~ v ’ 

A . ^ No / I don >r €V 

Q. The Statistical ^Abstract of the*^, 

X 




£T 


U.S., what did*you use that -^for? - I ST 

A ? Tw:> The only B thing- n I' m aware 1 of x i’s|^#.V.^' 
to -- that we used it to hring the '— the H r . 

expenses ^stated in i98$ “dollars in the RandS^ 1 
stud? €6^i§9l^^ollars^Mwe £J used- the^GNP^V f 

implicth^p^ice ^deflators . ^i^tiake* it backl ■pS- 
We used "the CPI for urban 1 areas of medicai If* i 
care deflators to move dollars through time; ^ • 
in terms of their purchasing power, and that 1 

I . 

would have been the source. - 5 *- 


Q. 


Okay. "Ancl how,“ you reviewed the^ 
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transcript and exhibits*.of. Stanley Roberts. 
Why did you review --did the lawyers that 
had hired you ask you to look at the work 
done by the --Stanley Roberts? 

A. I received a big fat package on- 
Stanley Roberts, which . Ilooked at very 
briefly and -- and we just put it on the 
list. I don't remember having a discussion 
with anyone regarding Stanley Roberts. ■ „ 

Q. Did you make any notes on it or r- 
prepare any report? 

A. (Witness-nods.) - ^ r 

Q. And you're not an actuary? < 

A. No. _ j. , 

i’ 

Q. So you wouldn' t have any ; - . 

# 

expertise in that field that Stanley Roberts r 
as an actuary is? . K . 

. - . - *• - - s ■- 

A. Well, most of what actuaries do, . 

you know, if you . know,any r statistics at ( .allj{r^ f 

» r ‘ 

it's -- Intake it back. .Some of what they do„ 

I 1 - 

is pretty straightforward, and I can follow 

- ~ 

it. Other things, I don't know. 

Q. Okay. I want to talk to you ; a, 
little bit about the cases in which you've 
testified. You gave us a list. Is that in 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 
1 1 
1 2 
1 3 
14 
1 5 
l 6 

17 

18 

1 9 
20 

2 1 
22 
2 3 

24 

25 


g the exhibits tfiere? “Did-$we°mark thatyet? I? * 


A. 

Q. 


'No, ^ 1 4 don'tf believe - it^'is ; E 


Do-you have- ; a-clean-copy that we 


can mark, please? Exhibit^-6is - a-"list-that;* < 
was prepared about yourftestimony in-the^last 

:4 

four years. ‘Who prepared that * list? : -*- 1 ji 3. 

L 

A. I don't really know:" We-keep |v 


one all the time in the^office. I-guess one 


of our secretaries keeps°it-current. 'I-donft 
really know. '• « cl | O.X. 

3 

Q. And in that^list ; of 16 cases*- 
over the last four years where you've 


actually given^a•deposition'or testimony, howl 


many of those cases have 3 you testified for j 
the plaintiff? ' :> 'i < ■' - - | SI 

A. This list is simply incomplete!. 

...... i ■ 

The Gulf States case, McCormick, * Gulf ^ States^!,. 
Utilities, I testified for*plaintiffs. -I h iSi 


depositionS^ 1 


I don't see it on hereV^ 



Q. 

A. It's about the 'fifth thing downed 
There was a Texas class action case known as-• 
Double Rounding against Farmers Insurance • ■■ - 
Companies and the Allstate Insurance i - 

Companies. And I testified in the fairness ^ 


.:r-.V 
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9 

: o 


1 3 
: 4 


1 c. 


: 8 




2 5 


hearing. There was an out-of-court 
settlement. Test if iedU. f or plaintiffs. There 
was a case, I cannot remember its citation, 
at the beginning of ' 96 in., January out in , h 
Ventura, California. I don't see it now, but 
I also testified for plaintiff in an age 
discrimination case. 

Q. What percentage of the time that 
you testify are you retained by defendants?*,, . 

A. Maybe 15 to 2 0 percent. I'm.. 

sorry, did you say defendants? .. £ r 

Q. Yes. . . 

;» ‘: 

A. I'm sorry.--The complement of f ■. . • 
that. 80, 8 5 percent. , ..... j ^ , 


Q. 


Now, you were hired by the 


Attorney General of Texas in a case, Shannon.'. 

* rs 1 


versus Office of the Attorney General? 


VI. .... 


Yes 


They never used you . in. court;/ 


No 



A. 

Q. 

did they? 

A. 

Q. Do you know whether or not 
they -- after you gave your testimony, 
whether they were ever even intending then to 
use your testimony in court? ^ 
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A . ' I v have *'no n idea v / • '' J - 

Q. "Let 7 s 0 iodk^at^Exhibit 'Number-^ ,S 
A Guide to the Electronic: x Media, that is*-; » £ 
attached to your * report. ‘* Now, did the - - ^ j £ 
inf ormatiori ’ tliat you on°t:he * disks that j' ? 

were provided; 7 ’did you consult with the S 

i: 

lawyers about what information would be put v 

on the disks? ' • ;i *- • ~ • f £ 

A. * No. • • ’ • ll * 

. - • .. j; 

Q, Did everythingevery -- all" t 

calculations that were*done i regarding' : 
tobacco, put on the disk and supplied to 


> LL 

I ir 


State? 


£* f£ v? 
2 O i ,i * 


-.l ti 

*> 

A. No. * ' 1 '' : fi 

O. ‘‘Were all calculations even’in 

| 

the case the Texas ’case',-put on’ the •'•'disks* I 

jj 

that were provided to us? M i . r-a $ v.x 

- AV ' No. ' '■>- 

> ijovf ori^the^^iekyour ||p.i 


position 


IJUilL t'l 


someone coul?d 'put those disks 


into a computet* and just open them up? • 

Vj 

A. Sure. 

Q. What language -- is all of the c - 
information provided in the same language?:• 

A. Yes. 
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Q. Now, the problem I have is that 
we've not -- the file format that we've been 
provided is not readable in many of those 
files. What would you tell somebody who is 
trying to -- for instance, do you have them 
there where it says in a file called check 


1.do, d-o. 


Uh-huh.• 


Q. Okay. If that -- what would you 

tell someone the steps they would go through,, r 
to open that file and use it in a readable „ 


form? 


It was my understanding that ** _ r 


these are flat ASCII files, that as long as , 
you don't try to put them in a word 

: C 

processor, if you just used -- in a word I , 

r x 

processor, use a standard editor, you ought r 
to be able to read them. Now, let me hold j : „ 

V' -i. 

off a second. Our system is UNIX, so these^ 

i *" ’ 

are UNIX ASCII files and .you need a UNIX ^ . 

sr " 

computer system to read them. 

• — ** 

Q. Is there any UNIX proprietary 

language involved? 

A. No. No. I'm not sure actually 
whether a DOS file or a Windows file read in 
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'' v '' ■ " ' ‘.'i'-i.' \ 




UNIX is a 1 ways re*ad abie ,*b ut ~ you have a lot’; - c , . 
of carriage c on t roi" P c hlir ab*t ers *■ •’fc’h a t° a re 3 '® t" jj ■ ; 

.. i _ 

echoed to the' screen. r would assume the . $ * * 
same thing happens if "you^ try* to'“use-*a J *4 3 i! ^ 
Windows or a DOS editor to c ~read a*UNIX file^?- 

m « J 

you see a lot of * stuff" you J 'don' t want. J d; - 

*V ■ ■’ 

There's a lot of very cheap 3 software 5 laying; ^ 

.... j; . 

around that will traAslate'one- anto*the* p 3 

jj 

other, so you don't need~h'UNIX to read : - s:? A-%' v' - 
these, you just' need a^piVce of"software ; that* 

f 

will sliD out the unnecessary stuffs and’ J -- «orf ' 4 ; 

%*• " 

,■ 

.**r ' v 

A. : ”■ yean'.~ ubix-asuii rues:- -Tnose^? 
are the simplest^ f latbesV'^iles^ in^ G ;, 

existence. ' ~ t-P , ± * . s *.? -h • ^ •* - * - - « ‘ ’* r -- 4.-?* ■ ■ V 

•e^ ; % haV\*l iVt&%g< 



because I' m not’ sube‘I fh lave 1 another• copy 3 *. 

Can you tell me where one would look iii-thrs-*- 

..... fi. ■ - 

list that you've provided to us that would £ k -^ 

H 

show us the calculation you did that came 

** 

with the 8.1 percent smoking attributable j! 

t* 4 

fraction? | ~ ~ 
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A. Okay. There's something called. 

job2.do, which calls. S-A-F . do . 

Q. And that's,where that 

calculation would be?. . 

A. Yes. - • .. , . * „ 

.■-..-V; C.» ■ .: ■ ' ■ ' ji 2 

Q. Would we be.able to look in that 


file and find out 


well,.where would we 


look in your electronic files to find the 
smoking attributable --excuse me, the 


smoking prevalence rate,that you used in your 


caiculations? 


You would.look in the Mantex 


directory. It's a subdirectory on those 
disks we gave you. Mantex.do performs the 


Manning Analysis on Texas, so it's -- j 
underneath, of course, to execute that 


now, . 

-i - - 


program, you have to prepare the data which 


*■- * & \ + 


there's CR Raw.do, all of these files that fi 

■" M ~ 

begin with, CR are data creation files. It „ 
would be one of the CR., .blank. POP. do... P-OtP^^. 
and I don't -- I don't know which one it ^ , 
would be. There's an employee pop used for 
the State employed population. And it's 
probably the MPOP. CRS MPOP program. 

Q. May I see that again? Thank 
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1 | you.' Is-hheare-^ahything on -here j that tells us 
that this 1 wa¥ sl iri UNIX^-s 3 ASCI-l 1 your" files? , 7 
A. I don' t~ think- so. ; UNIX is'* the f 

only language that allows'teal heavy lifting' 
in terms 1 of theonly" language on small ; :i 

i 

computers that allows heavy lifting in ; term's-- 

of large data sets. Also," it's the only 

language that allows* multiple users to : ? 

operate on a remote machine^ so you can'be ■ < 

relatively certain that an- outfit such as : f ' T 

Dr. Miller's has'UNIX running somewhere-aiidj 11 

maybe everywhere as we^do .'— * - Ui ■ 

*"Q* * ; Now, let-me talk to you about --i 

nursing hoi&en for a'minute . *• ~- a t yn;; jj:*l 

A. 5 Let - me* add-one-other- thing* ? - r 
' t _ £ 
before we get to nursing homes, and : that ! >is!, 

A 

the computer that we-were 0 using to 1 do- this | 71 
runs a version-of i UNIX 7 known 1 as LENUX. It'Is 3 -* 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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22 

23 

24 
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f reewiret'^ % it' s 1 in the-publ ic domain . So- 


f * 




it's not"Sun proprietary 1 or Bell Lab's' 
proprietary or anything' else . But if- any-- If* -- 
issue arises, if there's any difference ;r 
between the operating 1 systems, it's LENUX 
that you want. 

Q'. What is’ the' source for -- let me 
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25 


get this straight. It is- your position that 
smokers are in -- stayr-in nursing homes for a 
shorter period of time than nonsmokers? 


A. 

Q. 


Yes, it's very clear. 

What is the basis for that . 


claim? 


A. 

Q. 


The NHANES data.. 

And who < - - v is there anything in^ 
the written literature that you base it on? ; 
A. Well, let;.me expand on my 


previous answer 


It's also included in the 


x 


tj 


Rand study. They had the same result. w 

Q. Okay. In the -- is there f • 

anything in the literature other than the » „. 

£ 

Rand study that shows what -- that supports''-,, 

U .. 

your claim that smokers are in nursing .homes,, 

j 

for shorter periods of time than nonsmokers?- 

4 * ^ b '■ *• 

A 

A. I'm not familiar with nursing < .. 

• • •; 

home 1iterature., As,we established earlier^j 
this is a data source , that. 1, think, is quite^^ 

good. And I'm certainly not aware of any *■ 

' ■« 

data that are better for this purpose. 

Q. I'm trying to pin you down, 
Doctor, if I may. As far as you know then, 
there is no literature, because you're not • 
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familiar with the literature on nursing .1 
homes, that woulcl say^that 1 smokers .stay in h £ 
nursing homes for a shorter period of time ■ £ 
than nonsmokers? ‘ c r " ; *• ** 

A1 * u i ' m -not' c aware ®o r f' anything other »' 
than the Rand study, .a; ;-: r ■ 5 

Q. Okay. And"you're not a nursing? 

home expert by ‘any stretch'‘'of the • r-Vio ? 6 
imagination? 

A. No, I'm riot: ° l 

Q. Okay. >.cr:’. . ~ - 

A. 1 I probably'will be some day; ‘ •; £1 
Q. Well, I hope it's a nice one if-.* 
you have to go there. - r;o.o’ •- i?r.; | 

A. My kids say it may not be long 


f , f 


Q. 


Don't listen to them. Show me-lSl 


'-r 


the -- in the Rand-study : the part that you, 

1 

where it's concluded that smokers'have a-^ f 6i 

shorter stay in nursing homes thian*' norr " ||£\r 

nonsmokersf please! * * * *>*■&*+ ■ jjfpi 

A. It's table’s 413 and 414, which- - ' 

a- 

they have just summed over, of all of the age 

groups. ' •• -* .’ 1 * ; - 

Q. And the pages, so I can look at 

that? 


FULLER & PARKER, INC. 800-443-DEPO (3376) 214-3<S9-DEPO (3376) 

TALLAS FORT WORTH TYLER LONGVIEW NEW YORK 


http://legacy.library.ucsf.edSidirf^Qr0vtftffi)/^/w.industrydocuments.ucsf.edu/docs/llil0001 


51716 9481 







A. 7 5 and 77 . : , . 

;} 

Q. And what vis the difference in !' 

■- *•“ l> *' 

stay, number of days, for.smokers versus j , 


nonsmokers ? 


They report ,it in terms of 




dollars expenditures. You'-d have to trace ;i 
back to calculate the number of days. I ij ... 
offhand don't remember-exactly where .they.did 


chat . 


Did they give an explanation of f . r 


the reason that smokers, as you say, spend 111 

fewer days in nursing-homes than nonsmokers 

A. I'm -- I mean, they may describe'^' 5 

5 - 

the reason. I don't recall their description, 

r 

if they do. |ex 

Q. Did it surprise you -- when did^ 


you first reach the conclusion that smokers! 
spend fewer days in nursing- homes than . ; , v; I ^ 
nonsmokers?- ..• . ■ . .. . . 


A. Well, I knew, the Rand,result. 11 

replicated it using the numbers they supply! r . 

. Jt. -*. <**. 

sometime, say, in April, of '97. When I | ...... 

reached the conclusion would be when I 

ft 

analyzed the NHANES data. 

Q. So the second source that you 
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r . Y ■ 

J . -- -i -s -i 

1 1* have*'for, yoii^*concl"us i'oh^-th’at* 1, smokers <sp‘e'nd X 

!■■■■ 

i J . f* 


lesif^tklny^ ntxrsi%g5 | Kb < We < s ^thaiv '’non^sraoke'rs ii% vtY 

; • *? - ; v * - --,.V 

the your ^na-lysis* of* the- NHANES'- * 

:Y*- ;-■-/■■■ ... - i . 

information, corredH?" 3 ^^ 2 . 4iqmi-e | !*, v 

’ ^^YesV t'hH't correct .■ 0 ' 

>iluri whatr* di^ybb^-'l -your* -ioma jj 3, ■ 

analysis of^the NHANES inf^YnTai‘t?roh7<iB'ho'W»“ 

. . ij 

what''i's^-4&e^%^fParente* ifo* f the length of staV* 

q£ flmAUk%^fl4!r<i^A « a« « m a V e O . S ^ 


^Versus* nonsmok'eTs? 




=■4 


Yf -you* do^just^the simplest^'*, f 01 


calculaH&bnX^fc '*the' world / <? -on ,J4 Page-‘22rof<*my Xj^.,*** 
repoIrtl^^f^^VhelL ^afc^theP top^bf ^the 4 * -page^'j ifsciY^' 
takes smokers anli^ honsmbkeVs* by gender who * £X . 
are in the baseline su ! rvey f ,®’and for each of* >i ; 


" i 5*> 

in n 


them Ve*^>?inVed single^^ilimber of days spent?;2 

.w .. •/.. ■ ■ i'?/ ■ 

Vh*e Vitrife"* *ofbe£%*% 


{.: ' - 

5>a ? 


in 


. 4-v 

me 


o** 




^the «v«-+» ■; 

‘ e w *da'f*ev as*! Y 


es 


fd ; ^we s f bund'^t na'b 


women' wlib^nokey ^ and smbkefd ^i's'-tlfe usuaT fPS 


19 92 - So 

wil’T^^Hfetsaci'i'itues-aata 
definition* more cigarVfTtes 1 ‘in^the'ir £ life' 

• • • . I -• -< gij ..... * . ... ... # # 

spent 44\r2‘*days in nursing homes -- this is>* 

f! 

Jj 

all the women in the baseline -- while -women^ 
who did not?°smoke on average spent 9 5.9 days'' 


% 


in nurs J — 


% Y 


homesV Foremen smokers, 4 9'. 8 


W." ■ 




FULLER 6 PARKER* ,! 1 800^443-DEPO13376) . ;’2i4-369-bEPb(3376) 

Dallas fort’Worth tyler : - longview - new york 


http://legacyJibrary.ucsf.edij?lki/iqrO?&!(X3/bdlv 


■industrydocuments.ucsf.edu/docs/lljl0001 


51716 9483 







1 

2 

3 

4 

5 

6 
7 


10 
•* ^ 

12 
1 3 

1 4 
: 5 

: 7 
1 3 
1 9 


_ J 

: 4 
2 5 


days, men nonsmokers ,70.5 days. Those are 
just the simple averages, out.of NHANES. 
There's no -- that's all there is, just 
simple. Simple numbers. 


• 5 


Q. 


Why -- why-, in -your opinion, do 


'<? 


smokers spend fewer days in nursing homes ;i 

a 

than nonsmokers? „ 

A. -Those are,.just the simple facts,. 

" ' ■ ■ ii * 

Q. Okay. I'm trying to find out ; v 0 

why, in your opinion,.that is. Do you havej Q { 

any opinion as to why - to why your , 

_1 . . * . _ j i ^ , ii 


A. 

I suspect 

that, yes, I do. . 1 £, 

L 

Q. 

Tell me. 


A. 

I suspect 

it's primarily a v 


product of differential-mortality, but I'm 


not certain 


I haven't 


I have not 


■.ax 


!■ 7.1 


compared age specific, days spent in nursing,. . 
homes -so vthat I. could -distinguish that ,from^. 
other potential pauses.,., but .I think that ' s 
probably what's going on. 

" f- 

Q. Any other reason that you 
suspect?, j ( 

A. Well, there are only two 
possibilities. One is that, of individuals 
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'• '■'.• • ■*■ v*‘ • ;» v ' * •£ •. * * ' * -'}% 

1 j v a* t the' J sa^ne* ag^e v-f ei/er days / ijn 

_ I ;f' v '-' . • • _T ’ ■'♦**"!*»Ik ff'4*'' A’W* ’'.-rf ».*<. J. 1 *- Hrw' fit 1 . ■rUfc&v’F 


/TV\ | 
I 


, - JKWlfl9MFW*- . 


&-. : -’-\*4&* 




2 nursing /homel^- d 

3 have to : 'do J w'ilh b %Fe*^b^i^y’%f54urviVln'g^| 

4 two*'dif r fere^ft4age4 , .^/r^En^Fl^ > ^i : (3'^ : *suii'|i t ect 5, 'i 


i -....... -a^ iY w. v *•-:!■•;■«■■ *•*/'■; ^ '- . j , ■ 

it's the second of the^t;‘wo.: : |i>It' could-'b'e^tKe^-^l^ 


econd of the?^wo : : |> It' could-'be^tne^^pl 
r ' ^ dl^^ffceprevious an swe'^^ 


6 f irst*. * z jCb 3 ^ previous ■ an swei^Mf^ 

7 I have 'no*t 4 ^jh^Jcek 

8 *Q. '-‘* { * So you'Ve^never-*dohe' X5 fch'e' nana£l ‘f $‘ / 

j{ iiKij. js!*; 

9 cal culations* of* the * 1 ength^o'f r stay- o'f*’ s%okea^s^^ 

10 versus nonsmokers* in 5, nur'sUng^ home's’ 7 when**yoi| 

11 ; 16ok u at */i ofcfcing*$.tfy a^e 1 ?; 1 •; ; -• «oi3aeu^4M|^ 

12 i irgiiiJn A dJ jfeii That ' s'’ -** thTng* 

13 IVukS M 

14 done. ' Af t er^ ^re^^epil.^ h^*^nice ,: 

15 study -- Vince only takes a 0 ^es/no^questioif^f^^ 

16 Has t h is“ 1 ri^^yicfua^ s'onieone^^who survive 

17 1987?* 

18 horned ri -'An^ i tfe^ c^^tifc^fSi 


HEM&& 


19 I who 


were .in nursing vhomVs V%^I \ lia^^i^c 5 ^e*^^ 


•.. • •■, vtf. ... 

20 Vanderhartl computed the; number of “days rspe^K&^a 
2X ‘in nuraing’ homes . wv And' c dura f tion for smokerJp®^- 

22 was 

- ” - • -.. ,-. . .. 

2 3 Q . ; * Why * do 4 £ ydu "tliink c tha r t' : i-s "so? c 2 


I don' t' know: 


I >! 


But you're suspicious? 


«‘ f ‘. s > f ^ -• f *' i ‘V.'/i,'- '*. < r r ’> ^ *. ^ •; 77 * 2*3 
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A. They were_.all in the 1987 survey 

*--•*■* y/*'- v. * 

so my first suspicion just doesn't -- you. 
know, it cannot be affected by that issue. 

- ■ ' -i s’ - 

So why did they spend le^s 0f time? I don' t & 


know. 


' : -bn* 


Q. . Can you hhink-. of any reason -that 
smokers spend, less time ; in,|.nursing, homes -than 
nonsmokers? Can,you*think of any reason in' 

M ■■ 

the world to explain, that-, incredible f inding? 


That's my wording. 'Let^me,rephrase my 


••• fi 0 


question. I don't,wanti.to. put that in there.. 
Were you surprised by - - „ tp^- run the numbers^- 
and find out that smokers, spend fewer days fin, 

nursing homes than nonsmokers? . S ., 

..... " — CO j *1 

A., , No,. , .. „ , .... .. 5 , 

Q. .Were, you,, surprised when you ^ |.^„ 

t 

first saw it in the. Rand, study, that smokers. ki r 
spent fewer days in nursing, homes than .. . I c,■ 


nonsraokers?, 


n ft -rt»: 


•i 5 he? tf o »h c- ■ 


■ • orfw‘- 


. . *« 
Q. Can you .give me. .any -- what are^^ 

b- 

the possible explanations that you know of ‘as 
to why smokers would spend fewer days in 
nursing homes than nonsmokers? 

A. I don't know. It's not 
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12 

13 
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24 

25 


i'-y&M. 


■■ - •V-i*;.' • > 



S'tfi’Zi !f$k >’ " * if*P 


aoraVt^ 


artft*. <;. ,f ’■• ,<•.' «’• v V- > -v- f. •■ 

Vi>...: ' ' ' ••■■■'• • ’ r ^ 

■ • . ■ . ■>••• .'tC;:; ...13 


• &.. s**fifb t£ f P,- 1' 


• |i _ 

something 1 I've thoughts of and 1 I'm not •f’da'ITLy s 


* • * - ». •. , 


willing to sit here; and - pul'mdeas ^out of the- . 
air Wi-rr^e Iffi’l 1 i'e^P^^i-i^sor^^.*^ > t- f ,d #$vjj 4^,, 
< ^ J-so ^^el^^^u-l^^th^tC ybu>4 j 


<* f f*-. *• -»*♦ «/. .•->' , T - 5 

can't' J ex^l'ai¥,;iyou*^an^f^ejQ)l T airi^thi-s* result $ 

that says that smo'k'e3^^s^^d 3r fev/er'^day^^rf 1 I** 


nursing homes "than* nOris mo kex’s? 


ii S 


A". 


You' askedune earlier if-- would- 


T suspect a1id *give -a*^r.i^Vrj^.^xeason-, ^a’rfd tr I^" 'I OX 
gave yoU^hne'*/? You* ask'e'd ~'Srie T ? i^f *T :> cbul e d^thrnk XX 


6t Utffi- •o?i^e^%eason' alilf^ 'i^^ai r d^ nip, 1 **! '■ in 1 4ibt3 ilfe i 


goin 


a 


&.'** fi-^o^no 1 


vi». fll'M.. 


the a g e 


,fr- 


-,•/ '-*? ■?'%>;*■_• J.:-’ 


s'. *^r c Jcnow ’"th'e 5 Rand Cstudy 


trea18 s age*^speeiif ieVnumbers as' c i‘f %hey-' re^.-i; 


i de ntVc^ H .^ l O]cay. : ~' The n *«**%KeVNHANES*4da^ .faf*** 

-i - ••■> ' '• ‘ *i - / : J v,» ■”• 


this peculiar slice of - the-MHANES *t T hat ,v;.f■^ £s 


iirsfV 


Or. 








' ^.S*?U'clT'^ime,v^lfal 


as 


- - ■-.■* ■’,> - 



many days as the ‘rionsm<?ll > #rs ^though'/*f or c some * 


>■■ •'; ! . - .Ti'*’-' • ' • ••> * .f ' . , flic r 

reason that's not an issue*Ke addresses andfi.^- 


- fr ~ f r- -■ -■'■■■ ' 

that's the reason I *say rA in r my-report that 


r 


“fVt-. ■• 


V 




jrx 


Dr. Miller treats as actually 1 equipmenfi^in 




terms of costs, a nursing home'^stay^i>f one s py 


■ ■•A ; . ’- :■ 


f. : ' if •• 
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1 
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20 
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day and a nursing -home £Ltay of a thousand , 
days. - * " * ■*,«. ~ -I 

Q. , Lets -- I want to pin you down. 

Then we'll break for lunch. I really -- I 
hope you aren' t offendedby the word pin you „ 
down because ^1'mj ust trying to really get 
make sure I understand,--.., 

■ «. J-. OJ. c. . . : _ (L. . , 3 : \ 

A. I'm not (offended. 

. . . v .. s* «; f 

Q. Okay. Thank you. I didn't ; (t 

. S 

intend it to offend you. I take it - - you f ^, 

strike me as a guy .that can give and take . r . 

■ ■ * ■ " " .-fc' it - J - 

pretty much; so you can stand-up for yoursel%&; /■ 
A. .. This, skin is .pretty thick... . .. I ■ 




Q. 


Okay. Good. Now, the result. -*- 




." . 1 '*■" ' f, 

Okay. And ...is, it true that you | f 


it is your opinion that ,sjmokers spend fewer * ^ , 
days in nursing homes ..than nonsmokers?...... §. 

,. A. , Yes . 

a. 

don't haye ;t an explanation for .that Result?, 

A. I've told you what I thought -the. 
most likely explanation is 

Q. Okay. Let's come back to that 

■ ~ n - 

one. Other than what you think is the most 

? ** 

likely explanation, you have no explanation 

- ■ k r 

for the result? 
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A. I'guess now that you've pressed,! 

I might look at income ®6 f ut <I :r didn't • in- this i £ 

case. ■ t h t>r: ■„; €■ 

i: ■■ 

Q. And how wdiild income affect it? r 

A. Well, • I would-suspect but * 1 4 do 3 

•» " 
t 

not know that. As a -general-rule, ' - ' - — B 

individuals of higher income-are more - n $ V 

* ;i 

likely -- given health status in high income/; 

i/ ■! .! -.. 

are more likely to go in a nursing home than C 
individuals with less resources, unless the 

? - ' 

resources are low enough' that • Medicaid is s |mM 
going to pick up the costT 

Q t- > 

....... . i ’ 

tell you that if you're Sin a Medicaid 
population with regard'to nursing 1 homes7 


’ 13 7 


ITT! : 

Well, wha£' c 'does -your intuitionf 




where, by definition, you-have tohave 




limited resources to be^on Medicaid-, in' - 
nursing home -- doesn'tryour intuition tell|l^'//v 
you in that' grcup v that?Imoicers would be^<r*- 
have more days in a nursing home than : >if 

nonsmokers? ‘ a . . 

A. My intuition in that case telIs 
me exactly what Dr. Miller's intuition was -• i 
describing in his deposition as telling him/ • 
and that is smokers and nonsmokers of the' ~ 




-I < 




■MS 
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same age, because a smoker is, on average, at 
advanced stages, -when.^one £ thinks of going, 
into nursing homes, are in poorer health and 
therefore, more likely to be in nursing 
homes. But there ;is a-.difference in 
mortality rates at those ages and premature ^ 
mortality will tend to reduce, to shorten the 
length of a nursing home.study. .. q 

Q. So if we are looking at Medicaid 
population, nursing home length of stay. 


smokers versus nonsmokers, the only 


- • - ‘ i i i 


explanation you can give for your results is 
that smokers die earlier than nonsmokers and.. 

■ - • C l 

that's the only explanation you have for your. 

*1 

result that they stay fewer days? 

A. That's --..I believe that's the! 

• - - C* I 

primary reason. And in the nursing home ! . 

- - M + 

population, I can't.see at first blush or I- f 
can't think at t irst*,blush of any other .... |C' r . 


reason. 


'f 

J • 

MR. WILLIAMS: Okay. Let's 


break for lunch then 


(A recess was taken.) 

THE VIDEOGRAPHER: We're on 


the video record. 
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Q . ‘ 4) c -(B y* M r .-W i ; l-ll am s’) M r ; W e 1 c h‘) £ 
there were ; sotn&‘’thirigb that'* you were going to 
extract from your information or find out for¬ 
me last night.Le f s 3 talfc 3 about those; -hbw - 
Can you tell me what you 'found’" out'?"-' ' 'i - 
A; ’ ‘ The thingY r that : you asked me for^ 

was these prevalence rates 77 -that were used in' 

■i 

my transmission of the s -- 'or my redoing-the'; 8 

t; 

Rand study. In* terms-'ofthe - Medicaid and the 

it 

•» * 

state employees-and*for smoking-prevalence p 01 
rates, we • used v the-same 17 -from the combined S X 


test samples for "September”'92, January -9 
and May 1 # 93* • And I • ve c got 3 them - - v they°are| 


by the same five-year age intervals'that^'are^i 


used in the L Rand study-? 


c - an t 


| -s-t ■ 


Q. ' Well, let me 1 ask n you this-;-dDi 7 d^i 
you use £he J same smoking’prevalence rate,i 


that same numerical rate 7 * in 1 - the balculation^t/l’ 


you ‘ dia^ls^he^feahd-ls^ucly -^ised ? 0 - -doa0-3k? j|j^- 

a.; The Rand study' uses a" 4 *^ 
single smoking prevalence rate for" peopl%i - 
aged 20, separately from males and females/ 1 ’^ 
and they don't report exactly the rate that: 1 - 
they used. You can back -it out of their 7 * t? *- 
calculations and it's -- I r don't recall one'- 5 * 
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for women. 



For men it was around 51 percent. 
Q. Okay. The. smoking rates that 
you used when you did your calculations, are. 
they listed on that sheet of paper there in 
front of you? 

A. Yes, by gender and age. 

Q. And can we mark that and 
introduce that, please? 

A. The upper left-hand corner was 1 
inadvertently torn <?ff. It says males. ? r-- 
Q. And these calculations shown in rr 

f - 

Exhibit 7 are what you used and they come 1 ; 

ta 

from the CPS data and the years that you 
enumerated? 


: a 


A. The tobacco use surveys of CPS, ;; 

i 

they are identified at the top of the page.i| ?r 
I also -- you were asking about.it yesterday. 

but you did not ask me to look it up but I i: , . 

, £ 


brought Medicaid coverage as computed from 


l *0 

*VT ~ 

■" ¥ 


the March, 1994 CPS, which -- March of 
year they ask about expenditures and 


one 



coverages for the preceding years so it would 
be 1993 data, and I have it by the age groups 
that Dr. Miller used by gender. 

Q. Okay. And let's mark that as 
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(SI 

M 

O'\ 

KG 

& 

KD 

K) 


Exhibit 8 then, if we s may. ■ *' And when you ;; X 

looked at -- on 'Exhibit 0 /8 , :r ^looked 1 at- the' ^ | s 

■ & '- 

percentage Medicaid coverage by gender and j ~ 

i 

age interval, you've got; ^male's and then i * 
you've got 1, 2, 3.' WhaV^clbefs the' 1 , ^2 , i; 3 i I 2 


stand for? 


r5>juj;os-q. 


A. One refers^^o^/ages 18 through" | * 
34, two refers to 35* through 64, and three'-' ij$. 

T' 

refers to 65 and older.* ■' f, ti - 


there? 


Do you. mind'.'if I mark that on : : 


Not at all.* 


i' ‘GZ> s.’/’j' 


p.US 


One is -- say that’again? 

18 through- ; 34 ; ' 35 through 64>' 

1 ■ . fu.r: 7 m 


And the same - for females? 
That's correct. - - 


Q. You see, I've put my handwrit iiigSi 
on there'. u Did’ I' do* it r ^correctly? 1 
A. Yes', you^cfiM 4m - 


Q. Now, instead of going to the - f'i 
true Medicaid data, you assumed that -- that? * 
the numbers in the '94 CPS data were good 
enough for you to use, correct? | ' 

I 

A. That's what I assumed, yes. a ^ 
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Q. Now, I want to go back to 
nursing homes for j us t„- a,, second . In doing 
your examination of nursing homes, did -- 
well, let me go at it a^„,different way. Do ; ; , 
you think.in people -- what's.your opinion.as, 
to the ages of people that are typically in 

. C" j: -i 

this nursing home population that you have 


calculated? 


«: - O ’ 


“ *• « O 


I -- begins /( .,nontrivially,^ I_. 


guess around age 65 and climbs throughout th'e^. 
spect rum . . ■ r . 


Q. And does your logic tell you 
that the smokers and former.smokers in that 
group in the nursing home population, that 
they are sicker than the nonsmokers? 


I believe that's true as a 


genera 1 rule. 


Okay. And,is it a true 


a s a 


general rule, that the sicker, you are, the i t 
-ore care -- the higher level of medical care_ 


of one would require? 


Q. Is it true that the higher level 
of medical care that you require, the more it 
costs? 
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A. I see what A you're saying. 1 Yes> 

Q. Okay. Is y it" t'ru’e then, : '*• • ^ 
following -- using that" logic; that the "" ; ^ 
smokers in that -- in' the 4 "'Medicaid nursing jj ~ 
home group, because' you've fs agreed that jj ~ 

they're sicker and that they require higher’, 5 

levels of medical care which- translates into" 

.} 

higher costs, that the - smokers, following my' 
logic that I've put out-j^would have higher u t 


health care costs on a^daily basis than- 0 -' | Cl 


nonsmokers? 


lA 






i snc 


A. No. 

Q. And why? '" * '* j 

A. Okay. If --if I agreed that | 


IT 


smokers in nursing homes' were sicker than' 1 i SI 


r 


ov f.'AX 


nonsmokers in nursing homes’, then I 
misunderstood you. I thought the question | 
referred to the general population. Did 'IS^I 


believe," i'li J tlie 1 generall populat’ion ,^ r that ;fi 


smokers are less healthy than nonsmokers an< 

f Sr- 

I do believe that. However; I believe on 1 


K 


balance, people in hospitals, smokers and 
nonsmokers, are likelyto be equally ill, - 
though perhaps not, but in nursing homes, I 

t, 

know that the assumption of equal expense is 
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1 

what I used. I believe it's what Vince 

2 

Miller intended., to. use and it's certainly 

3 

what the nursing home study used -- excuse 

4 

me, the Rand study used. 

5 

Q. Okay. Well, let me explore 

6 

that. _ v _ - 

7 

A. Okay. 

8 

Q. So. in the., world of Finis Welch,. 

- 1 - £5 

9 

economist, it is your opinion that it 

1 0 

costs -- that smokers who are in the . 

' * v . 

1 1 

nursing -- in nursing homes, are healthier 

• •• « ■). i 

12 

A ** " 

than people who have never smoked? 

1 3 

A. No. It's my opinion -- , 

14 

Q. Okay. I'm trying to figure , 

& ■ 

1 5 

1 

out -- I didn't mean to interrupt you, but if 

1 6 

you don't think they're health -- that | 

1 7 

smokers in nursing homes are healthier than . 

1 8 

nonsmokers, do you think that smokers in ! f; . 

1 9 

nursing homes are sicker .than nonsmokers?, Ijt^ , 

20 

A. No. si/ 

' 

2 1 

Q. Okay. Do you think that smokers 

. ' "‘T 1 . ft *i 


and nonsmokers in nursing homes -- that 

2 3 

comparison that the smokers are neither 

2 4 

sicker nor are they healthier, but they are 

25 

the exact same as nonsmokers? 
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A. That' s *what :- I believe I said J r 

earlier. ; •' • ' ' . ’t I £ 

Q. Okay. So that's' what I want* to- 

get your opinion on. " 1 ' — ; '• &■ 

A. That's what I-assumed as I 




{• 

Jf ' '• 

o {! 5 • - 


indicated. That's what’the Rand study 


5 




o 

4 .. .■ ■ . 

s * 

i i 0 *. 


assumed and I believe that's what Dr; Miller 
intended to assume. ’ 

Q. Well, I'm just asking about you 1 

, -I 

I'm not asking you about Dr.' Miller. Do you 

understand that? • | 

A. ; I understand. 1 ,-PPf ' ;r ' 

■.} *. 
’V' 

Q. ' Okay. I' m^asking in the world|^^ ' 

of Finis Welch, in the world-of Finis Welch|-I^l 
it is vour opinion and it is your basic - e "‘ 1 

done on nursing - homes , that a person - th 
in the general population of nursing homes, 
smokers are just as healthy 1 as people who 
have never" smoked, correct? 


A. 



Let me clarify. In the nursing-* 


*< 


home population, the -- all of my jj 
calculations are based on numbers of days. * 
And my opinion is that smokers spend fewer j. 


; -s <• 


.l 


numbers of days than nonsmokers. Now, in’ f 


if as 
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terms of trying to translate the number of 
days in nursing homes into costs, I said I ^ 
assume that a day in custodial care in 

. "" C. 

nursing home for a smoker, current or former, 
on average, would be the,same as the cost of. 
custodial care in a nursing i home for someone.^ 
who has never smoked. 


Q. Well, let me.put,_it - - in other, 
words, in the world of Finis, Welch, when 
Finis Welch looks at' nursing homes, Finis 

V X 

Welch says that it costs the same to take 

- -■ ; X X 

care of smokers on a daily basis as it does „. 
to take care of nonsmokers, correct? ” r . 


made 


That's the assumption that I . 'j . r 


That is the basic assumption 


that you have made in all your nursing home 

' ' -.jj 

calculations, true? 


True. 


And if that assumption is wrong. 


then your calculations are wrong? 
A. False. 


Q. Okay. 

A. There's something that's very 

easily checked and that is the rate at which 
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the Texas Medicaid progra'm-'cbmpensates the' £ 
nursing home providers for days spent-in •• S 
nursing homes by smokers' 'and nonsmokers. If 1 

the cost i ’that" they provide' for smokers is ,(> 

....... ^ r . 

higher than”'for' nonsmokersv two things need : 

to be done'. “One, you need to pick me up off; 7 
the floor,-two, T need-'t'o^'adjust the' : - A ~- 3 r 
calculations. * ' ' •••• * 8 

Q. Okay. ’ Fair-enough. So you ■ 
would be astounded -- first of all, another - 
basic assumption is* that the - cost of health |i 


care for people in nursing homes on Medicaid* 


a 


basis, the' cost~'ofj fcl 


in Texas, that on a 

s. 

health care" for the smokers is the same as | 
the nonsmokers, correct*, in ; your world? I 31 * 
A . ' That' s'the*'assumption that I | 31 . 

made, yes. 

O* "’And you would be shocked, we'-dfSi 
have to pick you up‘ 'of f ^the 'floor 'to f i ? nd $ .^61 
that that'll* a "wrong aLSs'Ump't s ibn, tf t-rue? 

A. No. Picking me up off the floor s 
would not determine whether that was a wrong v 
assumption or not. Determining whether it's* A 
a wrong assumption might put me on the floor. 

Q. Okay. But you would be shocked : 
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1n and amazed if that was an erroneous 


2 

3 

4 

5 

6 
7 

5 

9 


1 3 


1 3 
: 9 


25 


assumption? 


A. I would be very surprised. 

Q. So in the world of Finis Welch, 
all of your calculations, you don't 
differentiate between the level of medical 
care in nursing homes received by smokers and 
nonsmokers, correct? • 

A. You know, I honestly don't know . 
how many times I'm supposed to tell you this., 

Q. Just answer. , . 

,, r x. 

A. - I will tell you that in the 
assumptions that I made, I treated a day of l 

custodial care in a nursing home as the same , 

< * •• 

between a current, former and never smoker. 

i* 

Q. And you made -- in the world of 
Finis Welch, there is no differentiation on * ^ „ 


9 


the level of medical care required for a i 

i 

person in a nursing home where perhaps a 
smoker might require a higher level of care 
than a nonsmoker? 

A. I am not aware of such evidence. 

If I were aware, I would be happy to 
incorporate it in the calculations. 

Q. That's right. I'm just trying 
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1 

2 

3 

4 

5 

6 
7 
6 
9 

1 0 


1 3 


2 3 
24 
2 5 


to see what the world “of ^Finis Welch is. 

v £*_ r - ta 


Okay. Because you're’"the one that'wants to; ; - 
get up and tell people about this. And so, 
in the world of Finis: Welch, you are aware pf- 


no evidence and could'^'hi!nk c of no evidence | £ 


that people who "smoke‘or ^who 1 -formerly smokecl ^ 
require higher levels °of “medical care-an ^ 
nursing homes than nfever~smokers? True 1; | S 

statement? i ~ ^ 

$ ‘ 

A. True statement. 


-• - ~ 3 e 

a - : ‘- 

I'm aware -of no i 


evidence. 

Q. 


x - r 




Okay. That' s' r f ine . Now, 


different question. 


... w 


f r * 


tc ■ 

U 


1 4 


A. 

You're kidding.* 


. -V -f 

2 5 


Q. 

I wouldn'tr c kid -you ; 

You 

're my 

: 6 

f V 
* 

iend. 

.Tu-.. - . : 


a ^ '* „ 

1 7 


A. 

I would hate to-see you 

questi 

1 8 

an 

enemy ^ 

*‘ -■ -* *■'* -a . . .^*4 -t- ■- - • .1 . i 

i . -■ 


-eut / 

1 9 


Ql 

* “What "id ^the^rabe^that 

*the c Stat 

20 

of 

Texas 

pays for people^in^nursing homes? ] 

2 1 


A. 

I do not know. 



22 


Q. 

Does the amount paid 

by 

the 


I -:, r 


State of Texas in nursing homes vary 
according to the level of care? 

A. I would assume so. 


i? - 
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1 B 

2 

3 

4 

5 


6 

7 

8 
9 

10 
1 1 
1 2 
1 3 
14 
: 5 
16 

1 7 
1 8 
19 

2 1 
22 
2 3 

24 

25 


that? 


Q. 

Do 

you knov^^that? 

A. 


Q. 

Did 

you bother to look into 

. - -•.. .. 

A. 

No, 

■ -I did -not. , 

Q. 

So . 

in .the eWorld of Finis Welch 

- • ~rj .?i v >sit .. y< • • , . . A A ^ 


you never bothered to look -to see if people 
who have higher.„medioal, requirements in the - 


8 


nursing home -- if that nursing home gets, 
paid more than for people who have lower 
levels, true? 

A. True. In my.criticism of 


: 1 '' t ' 


Dr. Vincent Miller, who used the NHANES date 

' - ' - ■ ' (; - 

to study frequency of admissions into nursing 

- ■ - i* r- 

D 

homes for a particular population, without i 
reference to costs, in level of care, ^ ; i 

*k 7 k c * _ 

anything, I .did .exactly, the same thing. I 

' - ~~—* - “* $ * - 

just used all of the data in the NHANES set| 


rather than one .particular slice of the data 

»■ - ‘'*5 ----- ... m 


Q. 


Again, it's a fundamental part 


r 

ifec r 


of all your calculations that the state pays 

?> " 

the exact same amount of money for people who 
are in nursing homes regardless of the level 
of care that they require? 

A. No. Not at all. 
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1 

2 

3 

4 

5 

6 
7 
3 

9 1 


Q. Well, you*haveh't taken level ! of 
care into account one Bit, have you? \ - 

A. The only•thing'that matters; • l *• 

I 

regardless of' how costs varywith the level ; | ^ 


of care, the only thing- 1 that - matters is that 


fi. 


the average for current-plus-former smokers;; 


be equal to the average 1 for-never smokers. ? r 
That's all. Just thfe- averages. Regardless;,- » 


of how much individual-variation there is. ji £ 


10 


ii 


And in order to reverse :; my-conclusion that I pi 


1 2 
1 3 
14 
: 5 
1 6 
17 
1 3 

1 9 

2 0 
2 1 
22 
2 3 
24 
2 5 


smokers are less expensive-for nursing homesti 


tli ■ 




than nonsmokers -- ~ ~" - 

Q. What page 1 are £, you on? 

A. Page 22. : If you look at the £ 

NHANES data at the number of days spent in $ 

fc- 

nursing homes, the average for women smokersp 
44.2 days, for nonsmokers is- 99.9 days /•' mbne r i 
than twice as high. - To - reverse that I:*** 

conclusion 1 , 'you wouldBave~*to say that’ 5101 * Ifet- 
smokers in 1 nursing homes* cost more^than' Vw® 
as much per day to maintain as nonsmokers". 

The spread in percentage terms is not as 1 
large for men as for women, but there's a 40 
percent differential and you would have to ' - 
argue that men who I've identified as • * 
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1 

smokers, .that'current and ,former, cost more 

2 

than 4 0 percent more per day.on^ average that . 

3 

men who are nonsmokers.. , 

4 

Q. Okay. My question, though, is . 

5 

the daily-cost-of . the t nursing homewhether 

6 

the state.pays.more.or.less depending on the 

7 

level of care required,, you have no clue as . 

8 

to whether that is .done.,by. the state, true? _ 

9 

A. I haven't.looked into it at all. 

10 

. •’) - 

Q. And you have not even calculated 

i- - 

11 

or taken into account,.and.it is a basic ! , 

" - ■ - VJ **-«’■ ■ ■ • : 4. .. j 

12 

tenant of your calculation, that you don't rV. 

- - '41 

13 

need to know that there's different costs, • .. 

* -- - t X 

14 

perhaps,.due to different, levels of care ini , . 

1 5 

nursing homes? : . . 

16 

-.ft ■ § 

A. , For my purposes of criticizing ^_ 

17 

the Vince.Miller study,. I didn't need to i ' 

•' -' 1 • .. . .•• |.n 

18 

know. jVince says that frequency of nursing! . 

•• • ■. • -V" • • ■ c t) 8 a 

19 

home- entry # /i8 greater, for smokers than^fpjr §£_■, 

. . v ' . HxJ x '.''.D* , Jx * 

2 0 

nonsmokers. I say, well, that's surprisingi. 

21 

because here is the simple average number of 

22 

days that they spent. He doesn't do 

2 3 

anything, not one iota of a thing with cost 

24 

and I don't either. 

25 

Q. Well, let me ask you this. Do 
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.•• -V *V. y A- .' $'.?■*, ■• 0.v^st,* = • -• -?.' 1‘v? 


'\L'S^;^-v'^.‘V : '' .-j/V « 


1| you agree that sraokers^go^fnto nursing homesX 


' '<■• '1 5 3 


2 

3 

4 

5 

6 

7 

8 
9 

10 
1 1 
1 2 

13 

14 
1 5 
1 6 
17 
1 8 

1 9 

2 0 


22 
2 3 

24 

25 


more frequently 3 £han RS nsmokers? 


3 u i t p -2 1 

- U r ? 


A. I believe I said this morning jj / 
that that would not 4 surprise*me. I think 
it's likely but I Mo nSt'^k'now. 


jj 

i*- 




Q. Okay:' You fiave^no : criticism ^ f M';' 


* fr 


n *3 

4 - 


then if Dr. Miller says^t'hatsmokers "go intoT 

* __ : 

nursing homes more frequently 1 than • - ,J |-8 

nonsmokers? ' - ^i 0 v, - : • 


Sure, I do. 


— *&‘*S3n££f i*J»S 


- o m 


. I ir 


Mx ; 


A 

Q. I thought ^you 3 just said ; thatf e l#^ 
it's your intuition * that-^smokers go in-more^^, t 
often, did I misunderst'and^you? 

<1 i- -f* 




A. 


I don' t * beli/eve - you did 


But *1 

I 

said earlier that; if'you^look at w the ■-<*»¥. 


MX 


individuals considered by c Dr. Miller, thatMf?^M 


varM,; 

the average number*of'days*in>a nursing^homej# 




for people who were*current“and-former - 
smokers“wa4 Snlf^fialf ’as^iiigh^as the*avSrag^^l 
number of * clays ; "* 'If Drt ?Miiler ^presents^thelP^. 


one statistic unaccompanied'by the* other, ilPS', 


have all kinds of criticism. Nothing could:-X 
be more of a misrepresentation. ’ p--£ 

Q. I'm trying to find out a sample r \ 


question and an answer' to a ; simple question 


,a 


-i- '-/>■ 

. - ' VI 
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r ? 



'■T.-'./V 

V • . 'if v 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17, 
18 

19 

20 
21 
22 

23 

24 

25 


With t ,i;eg|5d^y^frggue^g^spg^g^into u ^< ; y £■%£ 

S55.V:j ^ 





means? 


H ? *ibiB 9 •'; I. ova 




i v 


5 1 ?<i 


-« A. 


^wl^undershandjawhat^that .means ^ 


f%k$ 

$fc%4 


Q/ ■■tWr ! ^5 ! i 0 8i n i-PSird w i5S^?9^4iSf #-<■»: 


frequency^ „going intofnu^ing homes, do |# 

• ■T'V--" r I • •£••** 

smokers go -into , nursing ■ homes ..more frequently/^--' 
or less *r;equently„than W ««n 

A. in my opinion, amongst ^sa^ o ag||^. 
smokers and nonsmokejrsj-I s w.cjuld expect thati ^j ;; 
smokers, , 4 5 e ?9 ore r ^ike^ a go,.go into.a nursing 

.home. , I^i^^ft&aSo^thjM^^t ^have ^^ 




researched 


,^5^’V. ' ’ , : ■ . -'.r# V'f: 

iiaim: I bH> .nsdlo . 

elate it ' --llil 




. * v 4*5*- 

rOt, ^ s T^a a k,^8U 3 P^a£pre 
your answ S 5it l g s 6hat x corregtl l y.. s(1£js>9 biJM 
. -*ff &' Th»t^s not jthe n question } y,ou^,f 





C rltioi8 5 .,o J E ri Vin S s,5Jlle;5 6 5eporting 0 that c> - 1 

»tatist-l-c^^ r dXl™^fi^^unless * he' reports^th 

,. - . O-d&f ' i ' , • 

companion*stat istici^I surely, do. ^ 

“ ■*?*.». a, *•< fXfvi '■j££r^fp £s\(ibfj >o 7ect&un 

, . .Q.a, - ..Well/^let^mei-be more .precise . 

v/ $ y . mA *$~-Ai r*-* v7^*^'0 >.*<*- *3 C’t-X <u- Jb4 -is : 0HO 

now understand your.problem. With.regard to 

......... so... ... „v»n,jS£, 

Vince -- Dr..Miller,^with regard to the part 

* ^ * ?-■ .* u v £ v lOr* 11- i.. <.'■ ■' ? ; | i 

of his finding, that, smokers, go into nursing] 

• - • 

homes more frequently than nonsmokers, do you 

, . . , .»w an* -u. r-f-k' ' . .1 .'j.' j di 







vJ .- pcV’ 




^r'v^ - ■ 

' : ■ . >: 



y&iV - 

b .vK. -, . 


.fc-r. ■ ■ _ 


' Vj 


LV/ 




cn 

h* 

<T» 

kD 

un 

<S) 

cr> 
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have any • criticism of that “'port ion of his X 
opinion? '-.vqzJ o<J . v ' 

A; That proportion -- that portion? 
alone I do not‘know. 2-1 f haven' t looked: that!; ^ 
closely: ^We-replicatedShimv^ I saw what hej ? ; c ' 
did, and to my mind, ~ it' f s not the way to ‘do, ^ 
it. It's a very 1imited : study, and so, yes;^ 

I would criticize it W j/ 

Q. Have you done any study or do "2 

* v..i’-f~ .. 

you know~of r any-literature that says that-'- | 0X/ 
smokers go*into nursing-homes less frequently! 


than never smokers? 


h fr- 


A. Okay T Let ^me*say one 'thing. | £/•■ 

I've tried' 1 -- and maybe-I've been f fI 

* - 

V , . •• . ^ 

inconsistent -- each time you would ask me a2i 


question like that to say a same-age. 




Okay. Let { s put it in ; 'same age K L 


At' v ' 'In general;!I do not have an.-^if 


opinibn *£B f€8 ^he'tffierv 1 smokers^are * lefes likel^i ! 

. . „ " _ , jjf' 

to - - or "'more likely ^Bo^enter 1 ^:nursing-homefS' ^ 
than nonsmokers. Same ageI would-expect 
that it is probably true 1 that smokers are 
more likely to go into'nursing homes,*though - 

I do not know that as a fact. ; ; 

»- 

Q. Okay. What is tile, T-I-L-E? i 
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1 

2 B 

3 

4 

5 


3 " 


A. Can you be more specific? .. 

Q. No. Do you know? ^ 

A. I know the -kinds of tile that r 

people use in housing construction. . ■ 4 , 

Q. That's the-extent of your - 
knowledge on the subject? _ 

A. Could be. ... T 

Q. Okay. Now, Mr. Welch, what was fe 

the -- in your calculations, you arrived at a 

p v 

number that you believe has been paid to..the e 


state in the form of taxes on cigarettes,. 


^ u - •> 
- - ~j • • • 


That's correct. 


0 i 


IX 


11 


£1 


: 3 




A. 

Q. And you believe that one must | 

. . • • r- 

deduct an amount for - - .in your opinion, Tex' 
nursing homes cost less for smokers than „. 

nonsmokers? . - IXX 

A. My opinion ,is that when you look 

J • 

at the response^to^allggeg^wrongdoing .on^thB^ 
part of cigarette companies, if-that resppn|^ t . 
is going to have the effect-.of less cigarette r 
consumption and therefore, of converting jj . .. 
people who otherwise would have smoked more, ^ ^ 
frequently, to former smokers, to never 

■ r" 

smokers or to lighter smokers, that it will' ,,, 
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have the effect of increasing nursing home 


costs to the state *jus't u as ‘ it "would have : the ^ 
effect of reducing medical' care costs at ■ 3 - 


younger ages to the state 


ft 


Okay:^ Wh a 1? *1'm drying to 


j.8, 


let's -- I'm going to try and label -this -the 
nursing home issue and an you and I agree j-~ 
that the nursing homfe issue is --- I think - >; 3. 
it's your assumption or • conclusion - that the ^ 


state spends less money-on smokers than 


ji 02 


nonsmokers in nursing homes. Can we call- 1 

that the nursing home'issue?' 

« ‘ . r>i ■ ._• _ -. I r'r 


We can call' r tfia*t * : the‘nursing y 


home issue 


•j > ■ ■ • 

Q. Have you computed --in the f 

l' V ^- 

Finis Welch world, what is that number? "Havel, 
you computed it? "■ * I 

A. No, I have-not ; ' I computed > i 1-^1 
number of days in nursing**fiomes .' : "' J You wouldjjj|j£l 

i * *' , ' r (> ’ *' * _ , J 

need to multiply it by the cost per day in £»>•'.. 


nursing home. 


ie be real clear. Have you= 


ever computed what you say would be a savings- 
to the state from this nursing home issue? ^ 

A. I have in using the cost levels'^ 
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1 


2 

3 

4 

5 

6 


from che Rand study and using the incidence 
of going into nursing homes from the Rand 
study, the age specific incidence, I have 
made that calculation, yes. 

Q. And where do we find it in your.. 

report? 





A. It's in one of the summary 

tiograms. If you give me the list, I can. . . 
tell you the program that generates it. .The 
only thing I gave ypu in my report was the ,! 
bottom 1 ine . 

! 1 

Q. Wait a minute. You did not give 

us the number from the nursing home issue in f r 

ij 

your report; is that correct? . . 

* f . 
* 

A. No, I didn't. I didn't separate 



Q. Now, looking at your -- Exhibit.. . 
4, tell me which thing calculates the nursing, 
home issue number? 

A. . It's part of the Mantex 
directory. Within the Mantex directory 

' f ’* " 

there's a file called Mantex.do. ' 

M-A-N-T-E-X. And I can't be more specific 
than to tell you that. 

Q. Show me where in your report you 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

1 0 


12 
1 3 
14 


1 6 
1 7 
1 8 


1 9 

2 D 


2 1 


2 2 
2 3 


reach a bottom line that'-- you mentioned a 

; (• ^ ■ 

bottom line a minute ago'; Show me in your £ 

report where that bottom line is, please? j ^ 
A. That's a product of the • f 
Mantex.do program. 1 — [ ? 

Q. Where is it in your report? *■ 5 
A. Oh. In the 5 report? I'm sorry. T 
On Page 7, there are*two-bullets. One headed 
Medicaid, the other headed State Employees.; 

The bottom line for-Medicaid is $1,200. ; The^I 


bottom line for state employees is $150. 

is 2^- 

Q. Did you do -- and where in " : 


your -- on exhibit -- I believe it's Exhibii 

i: 

7. No, Exhibit 4. Where on Exhibit 4 did wel 
find that calculation done? 


'ax 


r 


A. 


As I indicated earlier, the- - !'$• 


2 5 


r 

calculation is performed in the program 
Mantex.do. And in order to execute that . jh'&X 
program as we say in the note underneath the£i 
files, you'must execute the CR sequence of 
the programs in advance to produce the datajV- 
sets that Mantex depends upon. ? - - 

Q. Now, let me go at it another t • 
way. Did you calculate -- in this $1,200 
number that you have on Page 7, does that "' v 
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1 


include excise taxes? . 


A. No, it does ,not. As I indicated 

■ ^ ±.i .i % A 

in my report, if, as I believe was 
appropriate, if the.finders of fact in this, 

j- 

case are willing to say that.excise taxes can 
be used for comparison ; with any cost . . 

generated by the state, ^then it's all over, 1 .... 
because the excise tax^.-rr taxes exceed.any f „ 

M 

calculation of damages that the plaintiffs i.. ^ 
have put forward at .this time. . ii ^ r 

Q. Okay. Now, ..on this $1,200 , . r 

calculation, did you take into account the : 


nursing home issue? 


A. I did, yes. ^ . 

?! 

Q. And how much is the nursing home, 

• - - - - i <1 J- 

S--: ■ 

issue? What's the numerical value of what it. 


ont ributes? 


-> If M ■ 


I don't know specifically. I,.. 
How would.yo.u find that.out?^ 

You would,go, through the program. 


and look at either the output it writes or 

[;r.d the calculation which would be flagged , ... 

" i ■**' 

inside the program and ask it to stop at that 
point and print. 

Q. Okay. How would we do that? ** 
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i= 4 S*> 3 ' 4 ‘*H 


' : .VI* i h '■ 

Run the program. 

Which program? ~ 


' ! ■■ - *•» -» fc X' 


A. The Mantex“program and-the ones - . 
that have to precede as I r: 'indicated earlierlv^^^ 


and as described in' the^uide to the 




electronic media that’^provided. * ns. | 

Q. How many programs precede I r . 

running the Mantex ptogram?' 'How many do' you^ . 

B ; •: ? y 

have to run before that? ' ‘ £ " $ 


It's here in Exhibit 4. You 


need to run - - you need"to~run eight data.^. J 


creation programs prior 0 to 7 that. You' can^s^l;^,' 

. . * ■"* ? .wo h r ; erf •<r* .or: «, h •• v» 

it up as one gob. " * - | f % o 


it up as one job. • 




Q. So if you'run 1 eight different 
data programs prior to : 'running the ManteSc^Jj^l-o’- 

program, where would you stop'In running^fh^fexf 

. 


Mantex program to v f ind s 1 jout how much ; of ^th^^^p^ 
$1,200 number is a part,of the nursing >r hbma||f_ >.,/ 


issue? 


tyi'U i.rOYv*.V'S-H - 

• -' " * ’ ... j , v ' 

> <1 Viairo V ’at*? 




I'd have tb r lio6lc at ? the' code*. 


Did you bring the copy of Mantex. do. 

Q. No. Did you? 

t 

A. No. I gave' it to you 'earlier? 

Q. You gave me two disks and you|**•"_ 

• r * I j f 

gave me two disks without telling me what the 
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language was in the.disk, didn't you? 

A. I gave you two disks. The 

■ • * O ... 

language is flat ASCII. It doesn't get any 
simpler that than. 

Q. You didn/t, tell me that it was 

in UNIX and you needed^LENUX. 

A. I didn't.tell you it was in 

UNIX, as I recall. , 

-* '-j « '7.1. T 8 

Q. And you didn.'.. t . tel 1 me - -. 

A. .. But you should be able to look'- ( 
in a DOS or Windows program. All you'll get 

*" * *' * jii 

< * 

are carriage controls that are not compatibly 
with the DOS or the Window system. 

12 ' 

Q. Well, have you ever tried that,,„ 


Doctor? In the stuff that you gave me, have., 
you tried that? f,/ 

A. I do it the other way all the * 

' . ’ ■ ”■ - ' “• -■ a *>.**,- : - - v • 7 * v 4>i*i • | - V 4 ,' 

time. Constantly. t 

■' - ■ ■ -' M 

Q. Have you tried it with the twok- 

that you provided to us,? ib' 

A. No, I don't use DOS or Windows. 

r 

: ■ ■■■■ * ' -• *-* ,f • ^ 

Q. Okay. Now, let's start with how 

you calculate this $1,200 number. 

A. Yeah. 

Q. So first of all, do you assume 
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1 

2 

3 

4 

5 

6 
7 

e 

9 

10 

n 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


that there are -- that ; smokers have higher- S.I 


ti, 

IS 


health care costs than nonsmbkers? l . 

A‘". v • 3 Yes', ; *I J dovfc ■ i :~. |A- 

Q\' x £-And* you''asVuine 0K tha t smoker s^ -h’aye^ 


i:v , ... / H ^ 

a -- and in computing this : l $l‘> 20 0 number^»A3oj| 


you compute that smokers; die earlier than 
nonsmokers? • » si 'J «. v 




«v. 


A .* **• 3 1* use 3 the 5! Rand morta 1 it-y - -tabl'esh'6,.^, A 


That's what, they imply'V ;<s ' Honi ’-' — - 3 3 .°? 

Q. Well, I'm.going to be specific 


Did you,»doing your-calculations , assume th^j 
smokers die younger- than; nonsmokers? 


-ri Jt * jr** * *% 

A. 0 *' -Yes. 


ir-/' 


‘. x ‘l '£-&, 0.3 a o. I r; I: r vino ■ y/a 

Q. r " } ‘ Okay . - And-*-/d i'd 3 you, - in- do ihgs3, ;1 ., 
your calculations,* assume that smokers- pbs t^ 
less in --for nursing homes" - -than non smoke rs^lV 


C j 1 - 


A v i;■. 


Q. 




Okay. Let As - mark th i sa s * th'e* £/: ^ 

'^V^pl^a^e^^iokayA « Doctor, let? 
show you* wfiati -l^ave marke'd^^as -Exhibit? 


next ex 


Do you see- where T've :, gbt f A‘ there- is It ha 


smokers'have higher- medical- costs* than* 1 c ' 


:&an 


vcft- | €£ ' ;;i ; 


*. r 


nonsmokers? • 

A. Yes. * 

Q. We've agreed 'that' s accurate, 1 








cn 

M 


cn 
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1 


right ? 


Yes 


B is that smokers have a shorter. 


life than nonsmokers and we've agreed that's 
accurate, right? . .. 

A • Yes. . •, 

Q. And C is where you say that 
nursing homes -- that* smokers have lower - 

costs than nonsmokers? That's your position,.: 


correct ? 


That's correct. , . r , fT 

■* - 

Okay. So in. order for me to do 5 

4* v. ... 

. ^ ^ _ ___ __ i - — i. A « AAA ▼ _ __1 J 5 


my calculation to arrive at $1,200, I would j f 

l 

take A there, the higher cost, and subtract B A 

‘ ■ ir 

and subtract C to come up with a number? 


way I've -- 


NO - • ‘ • <• -i fax 

% 

Okay. What, is,wrong with the § v f 


B only plays-,a^ role: as it's 


reflected in these two numbers. We're ■ 
asking, during an individual's life, how muc^ 
do they spend on nursing home expenses and, , 
now much do they spend on medical care, other 


1: cal care 




Okay. 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

1 0 
1 1 
12 

13 

14 

15 

16 

17 

18 
1 9 
20 
21 
22 

23 

24 

25 


A'.* 


So ' -as > Vince s r Mi li e r said in hi s; i; 


deposition. '^t'haV h¥ /: s^work r i’hg' with an 


increased level*of ; expenditure for-a shorter . 
period on A, and that' s/what we do, and- the: A : 

increased level of - expeh&It*ure dominates, lOn 

■■. tj 

C, the Rand study and2*the*-as sumptions that :yte 
adopted for" our- movemefit^bf^the^ Rand study &o ’ 

S ... 


| 

f :•*-. 

i O'X, 


Texas, was that the Entire effect of 'thelo | 8, 
smoker/nonsmoker differential, is an 
effeetivedifferential, mortality. 

Q. . ‘-Okay. • • -• 9w n: •. 2 r ' r 

A. 1 
Q • 


• Soft's real!y • A' J minus C . y ?, i. g } 

• ■ ■, ■ ^ 

That 's what ; *I was trying-:to* 

I p% : 

that was my next question’.- ' Thank you. -So 5 


v> 


I'm going to mark through the B and it's;A 


minus C equal s $1,2 0 O'> a; cbrrec t ? 

A. ^ f Equals- >: mfhus *4°,*2 0 0, that's ^ 
right/ '• : 32op o *.« oer j|;i: 

: ^-Wliiat- r is wh'a't 

the number "‘thaY:' ; you^%'aye > ^fbr A there, 
increased cost of smokers over rionsmokers'; 
during their -- the smoker's shorter -*-X | ££ 

1 i f etimes? • it 

A. I told you earlier, I do not M* 

recall. It's included iri ; the Mantex program^ 
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1 fl and to give an answer to that specific 


question, one would have to run that program. 


Dr. Welch 


Well, Dr. Miller -- excuse me. 


A. That's twice. 

Q. I apologize. You can miss -- ; , 

you can call me something different a couple 
o: times, too. < 

A. Fred. ■ • - ~ - - 

Q. Fred. .Okay. Mr. Welch, is. , f) 

there a reason -- well, let me ask it this i. f 

is U 

way. Why would you not tell us that the ■ 
figure A is the increased cost, because t 

that's your starting point, isn't it, the 1 .. 

j. 

increased cost? 


A. Increased cost per day, yeah. ! ^. 

•i 

Q. No, I'm not t talking about / s ,, 

\ ** 

increased cost per day. I'm talking about i t . , 
how did you calculate what we've referred t|o , 
as A here,* the increased health care costs ||f 

smokers over nonsmokers in their shortened . . 

. - 

lifetime. You came up with a total number, 


d i dn't you? 


Uh-huh. 


Yes? 
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Yes . 


■ 8 ■ I 

V 

i' 


What was' i< Ehat c total number? i.X,' • 


I don't recall. 


. J'i j? .$ 

n. 


Q. Was it billions of dollars? jj 

. ... ',.. v 

A. Well, as I indicated we normed | 2 

everything on one age 20-tb-24-year-old< ? 31 

|, ,, 

smoker, a male smoker.- And-to do the-cost 7 

for men, we had -- for each male smoker,-we | &. L 

r : ;: 

. . |,.r •■"■■■■ 

have the —age 20 and' 24,‘ we have, - in a r O{ 

corresponding world ‘ in which J smoking never |:0X 


exists, a companion number 5 of*male 


1 J3E : i 


nonsmokers. We have, from the Rand study-, 


■ .. 




the medical expenditure cost" annually for 
people who are 20 to 24 s years old, and-we'p 


made the coverage adjustments that I 




described yesterday in going to the Medical a Irl •- 


program.’ ^We have corresponding numbers f orl$>£ -p 
women smoker^ ~20 'to 24 ^equivalent ^number lol'&i t' 
nonsmokers , and then the number of‘-smokers " 

to 29, men, the companion number, et ceteraMf ,//| 
all the way across the board. So the firstpiS, 
number, I believe, in this program, the’first" 

;i 

number that's computed, *- is to - - just I Ci 

t 

average, to spec that number out using the £,*'■«. 


differential expenditures 


. i 
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K4 


Okay. 


168 


A. -- on health care and then we do. 

nursing homes and then those are the two 
ingredients of the Medicaid,calculation. 

Q. Okay. Let's go.at it this way. . 

f we assume hypothetical --.hypothetically 
we assume that your nursing.home calculations 
are incorrect and so ‘we, don' t use them. Can; ? 

you assume that hypothetical? o 

* 

A. - Sure. ; t : , 

Q. Then hypothetically, assuming « r 


:nat - 


ques 


A. Let me ask a clarifying 
tion. If they are incorrect, do you 


hrow them away or do you let me correct 


r. -in? 


Q. For purposes .of my .question, 

let's put them aside and assume that they are _ 


wrong, okay? 


Okay. 


EC 


In doing your .calculations, to^ 


Ilf: 


the best of your ability, you have found that 
smokers, even though they live a shorter 
number of years than nonsmokers, that in 

" <! ' 

their lifetime, smokers have higher health 
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1 I care costs- 


rs-f »true 


? *- rc ll|-% 


2 ■ ■ ' ■ A ? J ” v & . Th’a . 9 y til a t K s ^31 h e w &X ■; 

3 assumption ’withifi -the*rRaha^gata^and*>that4s'I: i^^^ &&■*'*•% 

4 the assumptl6n^£hat^I®.\is^'in^my vcalculatidns^^^l 

5 for the^report^- 1 'll|t^j 






6 Q. That's an absolute fact,- ? as^o|r^|| 

. . -. ■; .- - ' ^ '■■***. -. ' 1; 

7 found it, - both- # Rand^f ound^iuT' Dr . -Miller ? >| •■$* ^ Vj r 

8 found it'^ahd^you^liave^now 1 independent^€ ,: ^ 


9 calculated and fouhd^i.f^correct? - 

10 - A. "" u . -No -•’ •-•-*' .-'/••> '|tri^4|j| 

11 Q. l Mel ; r?®let\''me', go^at J i't-thisPway^^^^ 

12 Did you f ind- tKat’^even though -- doing vour ||Ea 

13 calculations, that, evenltthough smokersoddn&fcjjaaal 





14 live as Ion g^as-non smoke rs.ftjj that. they hav, e^ ^| 

15 higher--health-care ^costs^dveS: their^lif eti mej 


'6J : £‘" i 


16 ~K§, X^^Ve8^Criat^sVChe^assiiraptibn»4yiap 

: ^ - * "* f **? J~ ' f. ’- •. 

17 I • uaed«K**|ife6/jLo.n>j|fe|;Us^64iSi|^ord.: , independ ^a | 

18 becausePthat * s^dniyp-a^r.e.Milec^ioh'vdf 8 fchb^Ran® 

19 st udy * & f «you’^gc8 


20 1 within B£$rM ? iller? 


i^e^eS-day,, ":>$tL f ^ydu i gc 

a^.aiMn^^iibok% a t*'* 'th'e»fcd 


P^a_„ 

MeBSaWglM 

IfliilP 




2l| Medicaid population. 


fLti -JL.. 


nee *L 




22 I contrary. 


.jyajU* 


.frfcS ■•■.< 


23 »^f•>•<well^* 1 le t 9 -me do^ it this way. f'S ^ 

., . .. ... . i. ■ • 

24 It's not' - -• based- oh- your^-ca-lculat'dons, .-• i whd|chW^ 


25 1 are based on the* Rand study you ‘wiH^-agreeiS^, 

I * ■ < • m\ . in 

■ to 
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U t«J 


1 



that you -- that you have calculated and it 
is your opinion that smokers, even though 
they have a shorter life expectancy than 
nonsmokers, have more health care costs 
during their are lifetime than nonsmokers, 
true? 


A. That's the result of this 

calculation and I thi'nk it's probably true, ? ^ 

as I indicated yesterday. . s .„ 

, * 

Q. That's the result of your best 

economic »efforts as an economist? ;■ r . 


efforts. 


That's a result of my economic; 


Okay. And that finding that . j n 


smokers have higher health care costs over ' - 

their lifetime, even though they don't liver'-;. 


as long as nonsmokers,. r that-finding is the 


same as what Dr. Miller found, correct? 

A. ■*; Both of those numbers are 


r s TT 




general population numbers and they each firp- 
the same thing, that's correct. , , v . 

Q. Okay. Now -- , 

A. For the general population. - 

Q. Okay. For the general 

population, what are additional -- or what 
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bv*«r 


' A<.-, ■ - .'■- • ..y; ; *%»•••_" 

1 g SAF, the^smokiTig^t'I'riB^talDle^ractibh / «Wha , t.£' .V3 J:&£&?t.£ 

I • &. ■•:•<*•♦.• • . ' • • • j ; V. 

2 I smoking ybuixEMd an 


3 I the 


4 I ba'se f d^on^ii^ 


B>n% 


:u la t i bhsi !0$Wf&zv- 

£^§t 


^'^^M^- ; ^^fhVRand?-^I doh^y fl|P 

6 I know, "T knSw ^Bhat one^%^‘tmy^ colleagues^« iV | 5 ' - • 


7 1 looked 


£i y* ' 


hutnberS?? 


^ot^urfdonlt: k(. 


8 I know theft;***' eri-d-^ ^ 


- :i Q. fs •‘-'“we: 


ssKsa, 


t'fieie “ any wh e r eSiny 6 uri 


v.-■'.,, 


10 I report* whSre^youBcaB^tS^ ’usbecause?'*yoa'l^^lgi:^ b&uv , ^ 


11 cal cuiatftd^lie^smofci&g^a't: &rabutabl e* f rac t'i o 

12 *Not~lntHe4Rand^data7‘1I have^ 

13 not f . ''^l^in^orr^ kb. Ja 

14 Q.- ...?/, You said one ; of your- colleague 

15 One "of lyoujL eollS&gu'es :^€; ‘Weich Consulting 

16 calcuiat'ed'^har?^ 


: -?f J'' '' V '' ' 



ry*:** t'-z_ 




t on,.; ? 






19 1 ca 1 cii la t 


*s*3Mi 


. 


J :h J& 






^^Ifcre ll e y e s # b 






PPl p^vr*. 

si ijtgr 

ggpip g^fs#-****- 


S*'^w5Sb^» II VjSe*£iffkslr. •*• 


22 I a 


f %-f 3 HtaSAi 




23 I f raction^dbne 1 ^ isy ‘ Wei chi* Consulting Qan the ; Ti££;< ■''■/;:?/ 


24 I general population,' true? 


r*o 'O'* - ** ■ ■ 2? A ®S * 


•i. W* . V . >« jf i ^ 


I think there might have r been fat- 

■ ■ -‘ ■■ "■ ‘ f "' •' -* ' ■ - - - ■. 
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one time, but let me be clear. There is a 
smoking attributable fraction that is 
calculated by gender and age separately for . 
each five-year age and-gender group in the 1 N 
Rand study. You have to back it out. But ' 
all the data is there. It's just a r ; „ 

calculation. And so since we were working , 
with the detailed data, there is no advantage 
to figuring out some average such that when v , 
you multiply it, you are going to get the. r a n r 

results you had by adding up the pieces. . 4 . r 

It-C ~ 

So in the work that we turned over, the work^. f 

vj 

i 

that I did, I never looked at the summary.. § 


stat xstic 


For us to look at the summary I 


statistic of the smoking attributable i _ t 

* a x 

fraction from your calculations, we would | ^ f 
have to have some file that you have not | 
provided to us, correct? ^ f ; 

A. I have no idea whether such a 
file existed or ever existed. The program J. 
that we use is an interactive program. : ! 

Q. Is it -- can you point it out > ; to 

r.e on Exhibit 4 where I can find that 

■ c- 1 - ... 

' ;i 

program? 
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19 

20 
21 
22 

23 

24 

25 






'imt *$$*¥& 

>* u ' ,'MVf 




A. 

Q. 


CY Ji I^don'^hffet^-there. •. «B ff; 




i r.**r 


- -, —•' - ... - ; ._ B o * 

v: s jho.t^efen^provided ' to - ' me?A | ^ : .. u 

_ ,t . tf.L_ .£?--« - ----■' * 

A. I-^said I 


~Ht--}cnow • whether^fty frfv'vS 
e r c i £ ^ w a s 23 ■■&• r%^' 
done ' interac2?$eiyf^ °t,•VIometftihg a €6a1f '^''' 


,-n. ■:£& . aeaaecrx »y-$mt&ikpts- 

ever existed as a programf^wK 


?*wrV -- 


I relied on and it's notranything^thiat n; - 

i S ’ I*. H ' 




didn't review it," I didn^t^rely on it, and I] 


didn't providedt f *■ • B&£fn • 


Q. 


Now, the place where you and^-v.•.1^;,^ •- 
Dr. Miller differ, .theri^is^in subtracting... 


-i _ DVV1.&L 




this -- the‘‘-health“Card c *bos€S^for nursing^&fe 
homes .**'?fue? 9c> ? , a “ 3 . * d 1 u /:/\ .• ^%llf 

A. That is a c place Q where we d’if f£rf 

' Js!f *VlIt*W .0 wjfil 

: * ... 


.vs- .j z, ■ .* <», f, 

It is not the place. 


1 .1 


Q ''In^-’lyoiir^j)osi t ion r i snthat^the|||^:y 


. • 3C --’a#*!.**#;f £ * ‘e ^ •. x * . > ^ ^ ^ 

savings from nursing homes far outweigh the 


...._.„ . ••-c*^y j -.- > *- . • . .. 

costs, the flncr„eased he_al th . f 'care.\ costs ‘-that 


Si, 


■A- -■ ■ 


- ■ . ;- 


. :§o '■ ti’H&toiv*.r. - i- svtfio'. 

smokers have over .nonsmoKers ;^even- thougnr 
they 


A. V; Jfe-. 


< - 




health care costs - and nur’slng^home^^expenses 

'E€ : - , 


that smokers are less' expensive "to the Stratd 


of Texas than nonsmokers in the Medicaid | £* 

- ■*■ r -. > J i* £■*■■ ■ 






JiS^tv''b ’V - . t 


* ** .' ■** v f r*..~ ?;.- ' . - - ■* ; 

program. 

■. < . » s 
Q. Okay. In 1 the general -- let'sj 
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1| go at it a different way. 


Is it your 


opinion, then, that in the general 
population, that smokers cost less, if you 
look both at medical expenses and nursing 
home expenses, that smokers cost less than 


nonsmokers ? 


That's not a calculation that I 


nave made. I, howeve*r, believe it would be ; 


t rue 


Q. Okay. 

L 

A. For just the two elements of 

cost and the parts of those costs that are IT 

* ** 

paid by third parties. * 

$ £ 

Q. Well, let me go at it a 

*' “ • £ <• 

different way. If we were to add up the 

'i ' 

health care costs over a lifetime of a person 

• ■' r .p < -a 

who smokes,, and we were to add to that numbe.r 

v ■£ ? 

V: 

the nursing home costs of that person, is it; 

P 

your opinion that if we did the same for a *_ 
person who didn't smoke, that the total woulp 
show that smokers, over their lifetime, cost? 

■ : « f r 

less than nonsmokers in the general 


oooulation? 


It's -- the only numbers I have 


worked with are the parts of medical care and 
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nursing hoine^expenses 1 ' that s 'are paid by third- 
parties . 5 " Medicaid/" sotne^ofeHer program, >v';)y$ 

t; 

employer-provided^health^insurance, | .£/ 

cetera. - It's my* opiniori s f or'-those parts ; r ^ I >' 

' t - 

know'* For those "parts , z a if ^you ; look over *thi 9 

. S - 

full lifetime of a smioker* and you compare - <5 

!. . -I. • 

that smoker “fo^ari Otherwise - identical - ; i: f; 8 

- .,. . . , . . L . • 

individual ^who never smoked; that over -the * h. . 


have not looked * : at the v o'thers . c «I just-don 


nonsmokers' s lifetime, ' ; he* will spend more' ; 'on0i 
medical -- £pn‘health/medical^-expenses ,imd‘ 


'* >rX*M 


reimbur sed 'by third • parties and nursing ^homes'! 

..w* - ■ ; ; _• w - ^ ‘ ~ 

than will the “smoker ,- v tKa , t' s* : correct i ' -hw IXx 


Q. 


Okay. So i tv would be your 3 1^/ 




recommendation, then/ 'let' s ;> say, to an 

■■■■■■ •*•■■■ ; ; ' " . 

insurance company who sold health insurance!^ [ 


that they-should take this^into account and 


give smotcersi ! a • discount ®over-nonsmokers, 
assume : *tlie^ have - if ^they ;*haveia'-pol-icy 
that covers both medical .expenses and *■ nursi^p^,,^ 
homesi* s 'tr^(S?***■’ w •* >* i. £& W . . ,a .v..,.. 



wWSiNCr?^ 

: 4 *; 




A; Vw - - Okay; - - ,; ' w ■ - - -■ —• 

Q. Is that your opinion?- 

L 

A. I'm sorry?You' didn't develop^ /’ 


:££ 






i^.vv 


the idea. You said assume that there's a 


c i' 
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policy that covers the two things. 

Q. Hypothetical.One insurance. < 

company over the person's ; whole lifetime, 
okay. And they have got-a- smoker and this 
insurance policy covers both.your medical 
bills and your nursing-home bills, okay. Is ; 
it your recommendation, then, to that 
insurance company, that they give a discount f 
to the smoker because it's going to cost the,, 

• i.i 

smoker less than the nonsmoker? f 

A. How is the-insurance carrier., 

8 4 - -a 

compensated -- compensated? Are they -- and ^ 
what age is the individual at the time thati r - 

I ~ ‘ 

the policy is purchased? ( , , 


Let's use -the age you've used, t. 2 


a qe 2 0 


A. -Okay. ; *. . . . , § , 

I 

Q. And let' s - say that the insurance 

‘ 1 1} w* *» 

L- 

has been paid for, don't worry about who pays, r 


for it. 


Well, but that's what the 


•' J f c 


22j insurance carrier would worry about. S - 

2 3 Q. Let's just assume the full * 

~ 4 premium has been paid. ; t 

25 A. So the full lifetime premium has 
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1 r u k A ► u ^ /lb ^ * Qd'$^)hiZ r ^ ' ;< ‘, v - 

18 _ whether- “cne ■ stnoker'.sfmarket rate s of 

17 




-"■i->'■■■& :-■■■ 


19 1 would assume yd t-f : s'4;tye^^^^®'Si.TOea^^»ib& 


* ' •^/JC***** W_>w» 


2 0 always do these on an eyd^^a 
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SIS 
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Wmrn 
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,‘: % Jf ft ♦ ^ I* 


You clo Sf th c em -footed . bi oow 


l^k ^^%he- 'HaVrs V " « * jtS ' ; 

A.But t*he*re^s 'a*^positive rate of ^S . 


25 I interest. Money i l?a^ 2 an ^opp^ort^unity ? to -c’cTst 
I a f v 
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5 

6 

7 

8 
9 

1 0 
1 1 
: 2 
1 3 
: 4 
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1 7 
1 8 

1 9 
20 

2 1 
22 
2 3 

- n 

2 5 


See, the difference in these two guys is 
that -- first of all, I've. got another point 
I want to come back to, and I'll get there. 

But before I raise that.point, let's assume 
that the added medical expense of the smoker, 
will occur before.the nursing home -- the 

£ ..l t. . * . . ; 

added expense for the nonsmoker. So if - t 

you're looking at tw6 ‘individuals and one is , 

going to cost you less in . total dollars but : 

• > 
would cost you more;right now, all of a 

sudden you -get interested in the interest 


■ n 


.■;i 


rate. 


i ‘ 


Q. 


You make.any assumption that you 

• ' V; «■ ' J ti 


I ^ 

3 


think is appropriate. ^ 

A. Well, if you used the -- 
Q. Is that an.appropriate 

assumption? you want., to ? use? . . „ . . . 

A. . For.the.question of selling 

lifetime., insurance - . 

Q. ! Sure. 

A. 

would - - you have to make an interest rate j 
assumption. It's highly relevant. # r .... 

Q. Tell me what your assumption is 

f 

and we'll use your assumption. 


I a-* 
(! 

? 

■a 1 

n; 

c z 

-- to smokers and nonsmokers, fl 

i. . I K 
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going to do this policy starting at age 20, 

f 

and we're going to. .do JL-t^ for not only health 
care costs, but also incljude nursing homes. r 
Who pays the higher premium? Who should we 'i „ 
charge the higher premium,, f the smoker or ; 


nonsmoker? 


I think it'.s,-,going to. depend on 


the market rate of irfterest., That's - - .1 ^ 

told you, I believe that interest rates in § ^ 
the three, three and a.half percent range, g 
that the premium would .be. approximately equal. . 
if the only difference between the smoker and, 4 , 
r.onsmoker is smoking, they were otherwise ^, f ^ j. 


identical. 


Using everything -- you say 


- 9 -^ ^ | ex 

there's other differences. Putting all the}-- 

■ . \ I o'X 

differences that you know of in, using the 
market rate assumption.that you make there,}, 
do we charge .mere to the, s smoker. or the s ^ feg r ^ l 
nonsmoker, . Mr. Welch? .. t . ... Phc 


A. I still think it would be very? 

. | ££ 

5 

close. The charge to the two would be { 

awfully close. . 

Q« But if you say it's Medicaid, if 

- : ■ ■ ij £ 

the only change we make is that we say it's ; 
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then 
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£&wg 

5. *>" *' "iv.J i»' 4>F' 

• V-.H- ■ si 

ss*' a*f* 


iff 


sent ; en‘c 


21 it says m e a leiall h sura nee, ;**rrf e «i l nsu 1 rance' 

22 'and eicJc '1 eaV^^imd s pVnsTon's f ^smokers cost 

23 less than nonsmokers. What's my problem^ 

24 here*? i ' ii - : .A 
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Q. Well, you okay. Let's take 
the second bullet point,., Page 7, under State ' 
employees. That's the. subject, medical r 

insurance. Does it cost more for smokers or 
nonsmokers? ! _ 

A. More for smokers. 

; X i C 

Q. For life insurance, does it cost 

more for smokers or rionsmokers? 
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cause premature death, sure." 


Q. Can you say --'do you agree with 

this statement, smoking‘causes early death? \ - 


Ori' 'average 5 /' smoking causes >early 


death 


I agree. 


Okay. Now," "so it's your 


opinion, then, that the' State of Texas, 

• 

because of the early* deaththe only thing --- c 
you listed four things there, medical life ' 

medical insurance, life' insurance, sick leave - 

** 

and pensions. Three out^of-the four, smokers i 


cost more, and the only■? thing-that costs-less 
is pensions, right? - - v >*•> | 

A. That's right. ■ w 

Q. And the only reason pensions j 


cost less is because of‘early^death? ov fe: 

A. And the only 1 reason-life- • -| 

insurance costs more is"because of early J Si 


death. Same thing'. 


. ah ■ 


Q. And this $150 savings,* then, f ^ 
that you put -- that you calculate 'in here isf£ 
the result of early death, right? Early ! 
death for smokers, fair? * ; 

A. I believe that's true, yeah. * 
Actually, let me correct that. It's the 
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result of all of the four things. It's the 
net effect of the four components, obviously. 

Q. Well, the only one that creates 
a savings in the world of Finis Welch, the 
only one that creates a savings is the early 
death one, the pension? 

A. In the world of the Rand study, 
the only one that creates a savings is the 
pension, and pension dominates. ^ 

Q. Okay. Can we calculate -- can 

you tell roe what the raw numbers are for 
medical insurance, life insurance, sick leave 


or pensions? 


No, I can't. 

And in calculating the 


when 


you and the .Rand study calculated this, did . 
you-a 11 put ; any value on ,human life? J 

A. No, not as far as the employer 

tf 

providing fringe benefits, is concerned. f 

Q. And -- ? 

" ~ ft 

A. I mean, again, this is just a 
question of what happens to the State's bank 
account as a result of its provision of « 

fringe benefits to its employees. 

Q. Let me give you a hypothetical 
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4 8-year-old man dies -he ' s- a State 
employee. He dies of lung cancer caused-by: - 
cigarettes. Do you think that has actually £ 


happened in the history^of-the State of 


ft > 


Texas, that a 48-year-bld^'State employee has- 
died of lung - cancer-due^tb cigarettes?■- Is M 


that a - - 




A. I would suspect" so, sure. | %.,■ 

Q. And let's take that gentleman's- 

i *t ''' 1 

nine-year-old daughter ; and' his 42-year-old | 

wife. When they die, when that-man dies'asja* 

1 

result of cigarettes and’his wife, then, andV! 
child don't have a father*and they have to (go^ 

H 

and apply for other benefits’ to -- from the]*! 


state, that without their dad and their ‘ Jl^l. 
husband, does that cost money to the State?; 

it 

_ , \i rf .. • 

A. If - - if they - go into the ■ | YJ ' 
Medicaid program or into a State provided jj £ £ . 
program, sure, it would'cost money to the f'lf'f 1 ' 


State. 


•' * wx;•? ’ . 


Okay. And where would I findl!^ 


that amount of calculation in your report? 
A. It's not there. 


You didn't use that at all; did 


you ? 
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2 

3 

4 

5 


A. That's what I said. It's not 

there. 

Q. You -- not only did you not 
calculate the value of human life, you did 
not calculate the added .cost of taking away a 
valued -- a wage-earning citizen and the cost 
that it would have on his child and widow? 

::u did not take any*of those things into ^ 
account, did you? <* , 


A. I did not take any increase in, T 
the size of the welfare rolls as a result of 
remature death of smokers. 


r r 


Q. 


Now, sir, did you take into 


: n x 


C a. 


3. 


ci C ■ 


:ount that 48-year-old man who died of lung. 

■" t] ' • ~ 

ar.cer -- did you take into account the fact. . 

•t c i 


: at he would no longer be paying taxes to 


r 

!rai 
si 


■I 


a 

i gi 
& £ 


-•bjjC. u. 


the State of Texas because he's dead? 

A. No, I did not. 

Q. Did you discuss any of these 
issues with the lawyers that hired you? 

A. The -- I don't recall having at,,., 
discussion like this. , j( 

Q. Does it make economic sense to 
*. .3.ie those things into account? 

A. Well, as a general rule, the 
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•> ~> 
* A. 

1 3 
: 4 


. 3 


3 *5 


taxes the State loses has -- you raised this - 
issue earlier and I said that I thought it ; > 
was not a large item because of the ages at i, ■ 
which individuals are likely to die of the j; 
effects of smoking. But' I think it's a * £ 

j; 

legitimate issue and it's something that • |j •• 
ought to be looked into, or that could be ■ ■ 
looked into. And I Jrrankly just didn't think 

of it. The secondary effect of individuals 

, % 

going onto welfare rolls because of the early! 
deaths of parents is something that I just i 11 
don't have the vaguest idea whether it's- ... M.i 

s' T 

important or whether one could get at it. I -1 
don't see any way of doing it. (-1 


Q. So the cost that the cigarettes £ I 
:s| have -- have created, the cost -- you've notSI 

i ' 

taken all the costs into account have you? jj .VX 
Well, let me go at it another way. In I yl 

calculating early death, you now admit you'yjsi 
not taken everything into account, correct?! 


A. Well, I mean, you have to - 

remember what the counterfactual is that 
we've done. And the incorporation of -- no,‘- 
let me withdraw that. I have not taken the - 
payment of tax revenues by decedents into 


"TLLER L PARKER, INC. 800-443-DEPO(3376) 214-369-DEPO(3376) 

LALLAS FORT WORTH TYLER LONGVIEW NEW YORK * 

http://legacy.library.ucsf.edBdirf/tqrdvt^ffl)/^gUvw.industrydocuments.ucsf.edu/docs/lljl0001_ 


IS) 

M 

vj 

M 

O) 

KD 

(St 

GO 

<D 




account. 


How many people a year die from 


cigarettes in the State of Texas? 
A. I don't know. 


Did you ask the people who hired 


Q. Do you have any assumption how 

-’.any people a year die in Texas from 

, 7 i 

c i ga re t tes? . • 

A. I don't know. I don't have an ■ , 

“ ' lr 

a s sump t ion . 1 _ 


jj 

Q. Where else, other than in the ] . 

I " 

economic world as viewed by Finis Welch, is 
death a benefit? 

A. I don't think that's something,. I 

want to get into. 


Dr. Manning? 


Manning? 


Rand study? 


Have you ever talked to 


Have I ever talked to 


About cigarettes or any of the' 


I told you, he presented a study 


;my workshop in UCLA. 
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Q. Were ‘ there-criticisms - of that ; i X 

study when it was presented 1 at-UCLA? . 2 

A. I don't recall. I think - it-was £ 


generally well received ?t 

Q. Have you -ever'read any >• & 

I ■. 

criticisms of the Rand-study or Dr< Manning's 

?; 

works on cigarettes? ^ - f 


Q. Have you read Dr. Manning's■work 
that he did after the Rand'^study on f 0- 


cigarettes? 


*!F 


A. No, I haven't. .— jj’feX, 

Q. Have you ever talked to ' - - - rU 

jj 

Dr. Manning to find out-if* he'still* thinks 


that your approach that you've adopted makesJJi; 


anv sense? 


I've not spoken-to Will in a 


long time. :{... . .. - IjfeX- 

; ¥ ;t-' 

Q. And the Rand"'study approach th|~t£' 
you're relying on, was' it adopted in any wawl 

;i f ^ . 

for the Medicaid population? - • feXS. 

A. They were asking a very ^ * 

different question, a generic question, that - 
would have included the Medicaid population/'^ 

i 

Medicare, all sources of third party payment. 1 
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Q. Now, the approach that you've 
used to determine that.,cigarettes save the r 
State of Texas money, you,didn't come up with 
this approach yourself, ,,did you? r 

A. I'm sorry?,. Which part of it? * 2, 

w 1 ? C 

Q. The approach.that -- you rely on 

' * ■ 3 - ' C‘ 

V 

the Rand study as the core.study for you in 1 
calculating that cigarettes save the State of 
Texas money. “q" 

A. That' s : right.. .. r 


Q. 


And this core study -- the -- $ 


; 3 


V -*■ 




if K* 

he real thinking in the approach, that was»|| 

jj ^" 

ione by somebody other than you. That was 


a 

a , 


his Rand group. It wasn't by -- 


A. No, I didn't participate in the 

- ■ • ■ I.I6A 


a i 


2 3 


Rar.d group. 

Q. Okay. And. so, you just really.| 

f 

used something someone else had done, rights? 

i ai 

A. - That's right. 

Q. Now, did you talk to anybodyW3 

had done the Rand study?., ... , „ * |; 1S; 

5 f 

A. No, I did not. I hope it's l 
clear that that answer refers to the period 
after which I began working ,on this case, jj 



Sure. What is it 


I'll agree 
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that that' s ^what" you’meaift. : I 'wouldn't take r 
it any other way. Now,' i iiv your hypothetical - 
that you did at the request of the tobacco ; £ 
industry, you started at -age *20 for a' person/ 


right? 


begins. 


That's right. 

Who suggested age 20? 

That's where the Randy study 


Well, what'percentage of people 


in Texas begin smoking before age 20? 




The large majority, I believe, p&i 
So you haven' t taken that--into LM. 


account? Do you take into account that • : | 

5 ' 

somebody started smoking at age 20? | 

A. No, I take into -account the-Rand'- 

9 

group's assertion that''identifiable * -*■ ,|. : Ti 

differences between smokers and nonsmokers | 
will not e^ist prior to age 20, not 


importantly. 


Did you do any -- do you know 


what age people in Texas typically start 


smoking? 


I know for the general 


population, the NMES ages. I've looked at 
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t) t>! 


that. I didn't look within the tobacco use 
surveys so that's as close as I could get. 

Q. Now, do you.know of any study, 
that shows whether you .eat breakfast or don't, 
eat breakfast has an effect on health care !< 
costs? ... . 

A. No, I don't. ' 

Q. - Do you know, of any reasonable :: a 
basis for saying that the number of hours ;; 0 ■ 
that a person sleeps- has an effect on health , , 


care costs? 




I am not familiar with the 


literature on these issues. I don't know 


* £1 
* ' 


- * i! ** -1 


*■ r\ a t- 
. 1*0 w • 


Q. Whether or not somebody uses , .. r 

. • •'•>£! |,C* 

their seat belt, do you know what the actual 1 ^ 

health care, costs differential for that miglit,. • 

• - t- * -f • 


-• fti 


I don't .know specific numbers.. 




Q. None of the seven things that fl- 

* 

you decided to look at on Page 28 of your .. 

ft • i \ 

report, none of those do you know anything $ ... . 

about the actual effect they have on actual^ . 

r.ealth care costs, true? 

A. That's true. I don't know any‘ : 
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of the specifics. 


£ v i; £■ l v r- *r rj 


Now, you've criticize the SAMMEG 


approach, true? 


That's true". ' •*'' 

Were you provided any 


•; c; f 


information by the A lawyer’s* on SAMMEC. The jj ^ 
tobacco lawyers is who I mean-. - -• *•• ' ^ 

' a 

t . j fj 

A. As I indicated'yesterday, IC-- Jj $-«• 

- t _ , jj " ■' 

received -- or maybe it was this morning - % 

the SAMMEC II article, ’and ’ that may have come* 
from the lawyers. I'm not sure - where - we * goit^' 
it. I know I talked with one of the j SI 


attorneys about what SAMMEC and the relative-! 

mortality approach did and the way the | *4 

1; 

numbers were constructed, so yes, I guess I. -P.4 

IT 

received information from them. *■-- ; - 


Q. Before* being hired by the jj -VA 
tobacco lawyers, had you ever even heard "of 


SAMMEC? 


y r*. ~t C 


A. I don't think so. ; | |f 

Q. Before being hired by the - 

» 

tobacco lawyers, had you ever even heard of'• 
the mortality ratio approach? ; ‘ : 

A. I doubt it. I don't recall.' , * 
Q. Which of these articles on 
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Exhibit 2 was provided to you by the 
cigarette lawyers that.contain the criticisms 


of SAMMEC? 


Oh, there is..-- they didn't 


provide anything as far .as I can recall that 
include criticisms. I.was looking for a ^ 
descriptor of what SAMMEC did and this paper^ 
by Schultz, Navotny &nd,Rice is a paper that ; 
: got, and as I've indicated, I don't know *. 

. * ‘ ■ 'i >1 x • 

whether they sent it to.,me. f or. we got it from 

' ■ **■" ■ - • \ w 

the library. ... - ji., 


program? 


Do you have a. copy of the SAMMEC^ 

' & 1 1 1 


Have you ever run the SAMMEC 


piogram? 


When I say I don't have a c 


'opy>. . 


there may be one that -arrived with some of | . 

- ,'i g diX 

vour materials. Otherwise, I don't -- don'ltl^ 

ShjSii X, 

have it as far as I know. No, I have not 3 pin 


Q. So do you have a copy of the | 
SAMMEC report that accompanies the computer- 


program? 


Not unless it occurred with, you 
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1n know, with some of the attachments to 


Dr. Maxx's report. ; ; £ 

Q. You've never read the literature 
that accompanies the SAMMEC software, true? 

A. That's correct.' * 2 

Q. And in spite of the fact - - have 
you ever discussed the SAMMEC approach to 
calculating damages with anybody outside of, c> 
the people at Welch Consulting and the v 


tobacco lawyers that hired you? 
A. No, I have not. 


b ji X X 


Q. And in spite of that, you stands, 
here today -- do you think you're an expert!£ 


on SAMMEC? 


I don't even know what that■ ; 52 


means in the context of SAMMEC. 


-> i >’ 3 / 


Q. Well, you 'think you have r i 

expertise about SAMMEC, how it works? : 

A. I think I know how SAMMEC work’s*X 
I can describe it pretty darned accurately1' 
And I don't know what elsewhere is. jj''is 

Q. Okay. The totality of the 
information that you have on SAMMEC came from 
that one article that was done by Schultz, ? 
Navotny, Rice and your conversations with the 
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tobacco industry lawyers, true? 


A. I think so. I don't really 

know. I don't see anything else on the list. 

Q. And do you think that SAMMEC is ; 


a piece of trash? 


your report 


Pretty close, yeah. 

Okay. And look on Page 32 of 


Okay. 

That table, do you have any 


disagreement with that table? 


| -- 


Q. What does that table represent? f 

ij ■ 

A. Let me check. It's one of two - . 

fi ** - 

ratios and I don't remember which one. I i , 


relieve it's the relative mortality risk,, 
smokers over nonsmokers. 

Q. Well, why did you put it in,. 


i* 

I T' l 


here? If^V' 

A. _ As.an example of the limited 

4-i. 

range of effects that were considered. _ If . «' jf c - 
you read the record, you'll notice that I put 
it in the context of saying that it seems to,,, 
re a reasonable fact is that most people die 


r. c e . 


And as a result, mortality ratios -- 
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1 

2 

3 

4 

5 

6 
7 
9 
9 

1 0 
1 1 
12 
1 3 
14 
1 5 
1 6 
17 

1 3 
: 9 

«£ J 

2 1 
22 
2 3 

24 

2 5 


or mortality incidence J assum to one over ali 
activities and if you're going to compare-' s - 
smokers and nonsmokers it ; seems to me - 

inappropriate to take the” class of ' relative : * v 
risk that exceed one and act as if " that is >; 

j- 

the only effects of smoking. ' There's no :j 
saying, if the right one doesn't get you,'the 
left one will. And ’in this case, they only'& 
looked at the right one. 1 §-£ 

Q. Well, is -- the" x 'table on Page 
32, is that used in * SAMMEC, or is that user’ 3 * 


in the mortality ratio approach, or do-you 


know? 


j-.-X J. 




It's part of'the'SAMMEC- II jf.** 


It's from this article 


It's'from the SAMMEC 


II software. It's going to-provide both 0 *' ?; 


alternatives,' the relative^risk of ♦mortality^ 


as well as the•hospital ; stay'instance. - 

Q. Well, let me ask'you this.' 
you know what CDC stands for? 

A. Sure.' ' v ' ,;r ’ 

Q. What? " 

A. Well, typically, Center for 

Disease Control. ' 

Q. I think it's ; Centers. 


» 

it* 

i ri ~ 
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coo. 


Controlled Data Corporation, 


I think it.'s , Centers , plural, 


for Disease Control. 


Okay. 


is what? 


The Centers^.f or ..Disease Control 


I don't'know. You want me to ' 


fill in the blanks. I'm not sure what you 


wane me to say, 


Q. I mean, do,..you know what it - - j; -> 

cell me what you think.it is. I,., 

.*• .*■ ~ 

»! '■ 

A. I think it's part of the 

fi- 

National Institutes of Health that studies - . 

-: , ), *• 

does research and evaluates diseases. I 

. * ‘ I 

a: n't know what else to say. [ 

Q. v And as ..part of_their work for 
che federal government, do they evaluate the g , 
cost of disease? '1|» c 

A. I believe they do. They try tf.l, 


And does the CDC from -- in your.. 


pinion, do good work? 


I would suppose they are like 


any other agency, sometimes. 


Does the SAMMEC II.1 approach,; 
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hi 


is that the best approach that has come out - 
of the CDC as to how to-look at health care 
costs of smoking? ' J ~ - 

A. - - Are you -saying, is that the best 
that they've done? - - ?■ 

Q. Yes,- sir.-*-' c ;j 

A. I don't know.* I couldn't > ' 

comment on the range*of'things that they've, 3 


produced. 


Do you’know of any other 


approach that has been-done? You agree that** 


that is an independent agency,- CDC? 


No. I don't understand the - 


a { ex 


nature of their independence. jj tz 

Q. Well, they don't have jj- - 

anything -- they don't have any connection 


with the State- of “Texas? 


■ i ijrf X 


They are not’ ; part of the State!.**- 


of Texas, sure. 


: .v:, SI'T' 


Q. That's right. And so do you 
know of any entity that has been charged by 
Congress with calculating the cost --an 
independent entity that's been charged by 
Congress with calculating the cost of , ‘ - 

smoking, other than CDC? 
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A. No, I don't . 

Q. And have.you looked to see if 
CDC has used any -- if there's any better 
approach from CDC than this approach? 

A. Okay. Now, we're moving from 

this approach to anything outside CDC? 

Q. Correct. 

A. And you*asked me if I'd looked 

to see if there's anything better. I have 

L- 

seen one thing that . I believe is definitely r . r 
better and.one thing that, appropriately . ; ; . . 
applied, would have the potential of being r . 

n- 

better. ' 

,• C 

Q. What is that? 

t:-i. » t*; 

to 

Si 

A. The Rand study is definitely 

- . - ' | G ^ 

j 

better the econometric approach that Vince 3 
and Len Miller are trying, to use. I think ii£ f 
has greater potential when it's done 


correctly. 


So you agree that the 


econometric approach that, Dr. Len Miller,and, , 
Vince Miller, you agree that, without looking 
at the details of it, that that is an 
appropriate way to try and look at the health 
care costs caused by smoking, without -- not 
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the exact way but using an'- econometric 


approach. 


You are a'sking-an econometrician 


if I think econometrics-is. 1 a good way to’ do ' 

things, and I think . • . ov; ‘j ,f 

.) 

Q. Now, has anybody ever come to i‘ 1:5 


you with regard-to computing-health care 


costs of smoking other than 1 the tobacco 
industry? 


au It £ 


Q. - And do you a truly think that’youW 

it 

are qualified -- thatyou are working -- a 

ft 

number one, you're working for the tobacco I 
industry; and number two, you're not a I ^ 

medical economist, number three, you've neyer- 
looked at the issue of cost related to jj -- 

„ . . . I 

tobacco -- health care-'cost 1 related to' f y-i 

tobacco until 1997. Do you think that- you 
are in a better position' than the Centers r 

(I 

Disease Control, who's- been looking at this f?*- 

ji 

issue for decades? '' " - ;w 


A. If SAMMEC is the best they can ; 

t 

do, I surely do. > 

Q. And so have you come up with a- 
calculation that is -- that would be used in 
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1n place of SAMMEC? 


A. No, I have not. 

Q. Has the cigarette companies - f 

asked you to come up with a, calculation that, 

, , 

would replace SAMMEC? .. .. ji p 


So all you can do without giving 


us a solution is givd criticism? 

A. That's what I'm doing. 


.«.. ... - 


1 ii -t. 


Q. Okay. -Have you ever talked with, 
anybody that was involved in creating SAMMEC? * 


might have. 


No. I don't believe so. I.. _ ^ 

- - U. 5 *>». JL 

jj 

Do you know how widely or how |,#x • 


narrowly SAMMEC is used? 




A. It's my understanding it's usea>> 

■ •* r" 

pretty widely by the states,, but I have^no 


pecific knowledge 


: '• «*• 3 3 8 1 . 


Q . And if they'd just come and, 

Welch and Associates,, you-all would.. do A a jCt 
whole bunch better job than, the CDC, wouldn;',t^ 


vou ? 


Sure, given time and resources, 


1 think it would be pretty easy. 


«■. r* 


Well, how much money would it 1 
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take? 


A. I don't know. I'd have to do a 

data search first to see what‘to build that 
on. I don't think it would be terribly 


expensive. 


Give me an estimate. 


I don't know. A million bucks, 


I think, would do it. ? 

Q. And if they paid Welch and '• : , 
Associates a milliort bucks;' how much of that u - 
would go into your pocket?" 1 


I don't know. Depends who works* 


on it. 


And you own a hundred percent of 


Welch Associates' stock, right? 

A. Yeah. And I pay a hundred 
percent of Welch'Associates bills. * 


:£i> r* 

| b ;: 

a r I V i 


Q. And the profit -- there's-been|4 
profit every year you've had Welch 


Associates, right? 


I think so. 




You want to take a break? 


MR. HALL: Sure. 


THE VIDEOGRAPHER: Off the 


video record. 
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(A recess was taken.) 


THE VIDEOGRAPHER: We're on 


the video record. 


Q. (By Mr. Williams) Mr. Welch, 

one of the things you did in your report was 
look for what we might commonly refer to as 


iuLliers? 


Could you point me to the place .. 


in my report? 

Q. I believe Page 48. I think 

before that, too, the section before that. 


w k :i f 


Where on Page 48? 


Q. Let's go -- well, let's look at, „ 

• - S i 

for instance -- well, let me go at it a i . 

**■ 

.different way. Is one .of the things that, you 

. •*/. | Cl' 

were requested to do by the tobacco companies. 

a 

is to look at the NMES data and find extreme,,. 

•* a 

cases? 3 „ . 


Q. Did you go through the NMES dat'a 

r n 

with the express purpose of finding extremef- 


ases? 


Yes . 


Q. And because of your 
experience -- how many years have you been a 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

1 0 
11 
12 
1 3 
14 
1 5 
16 
17 
1 8 

1 9 

2 0 
2 1 
22 
2 3 
24 
2 5 


testifying expert? ~*’■ 1 

'it 

A. I think I'-first* testified 1957, s 
I believe . t 

Q. And how many years have you been 
using this approach of‘ looking at data and f c: 
trying to find extreme cases in the data?- ’■ " 
A. There -- 40 years. 

Q. And you've gotten pretty good at 
it, haven't you? • ^ 

A. Extremes are easy to find. I 


205 


i e 

1 OS 


don't think you have to be very good at it to/ 

>- ■ 

r 


find them. 
Q. 


But the point"is that in any j £ 


large set of data; there^will^be extremes/ 




correct? I mean, there "will be extreme-data 


points? 


6 31 


A. There's a!n issue as to how |//\ 

extreme is an extreme . • : * jjt^ 1 

Q.' Right. And one of the things 
that you've done and that*the tobacco lawyers- 
asked you to put in your report was 'that ° 
you've gone and tried to find the most 1 

extreme examples from the NMES survey that * c - 
you could find, true? 

A. Regarding what? 
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Q. Well, let me.go at it this way. 
Did you search the NMES data.for extreme 
examples? 

A. For some, sure. - 

Q. And that was something that.the 
lawyers asked you to put ..in your report, , % 

right? 

A. It's something that I originally 

put in my report and I was not asked to take 


it out . 


Okay. ... 

Putting it in was my idea. 


And you've 


you know that 


that's a technique -- you've been using that . 
technique for looking at data sets even ; . 

t - 

ref ere you became a paid witness, right? , . 

A. I use it in my research all the,,, 

r jf. v s 

time. It's getting to know a data set. ij 

' ' ' ' ' if * 1 

Q. . And in looking at the NMES data*; ;. 

you found some extremes. You called them w . 

. .- 

data points, didn't you? ,; r „ 

A. Boy, did I ever. . 

Q. And in spite of that, I mean 
there are extreme data points, but in spite 

■i ” 

of that, it is still the best data available 
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■ *i>4v r « * i 

__ 1 

| for looking at'medical^expenses in large 

•2 07 

2 

I population of Americans > correct? ^ - ! £ 


3 

I A: 11 1 may be°.- :a 'As I ■ told you " •; r 


4 

yesterday when you asked ¥e ! that question, I,- 


5 

you know, do not pretend to - be an expert or 


6 

an order expert in* terms of'my familiarity 


7 

with data sets concerning medical 


8 

• 

expenditures. This is -- you know, we ? 


9 

discussed there's one I knew of. Health 


10 

insurance experiment. There's this. There' s' J i 


11 

also NHIS that Rand used- foir-some* of * itsi>*£? -jj^fX 


12 

■' 13 

work. I can't -- you know, I know this one .f SI 

A 

I don't know the others. I can't assess -the El 

i 

relative quality of• themr.° 7 - £ fi 

S 

Q. Sure.- And ; <jne J -of the and>~is 21 

5 


14 


15 


16 

| 

it your position that some of the extremes | 


17 

that you 1 have''pui^.ed : Scut* of• the NMES survey l'? X 


1 8 

f 

that they have a significant effect and make £ 1 


19 

the NMES survey flawed? 


2 0 

A. ' Oh, yes .- - 6 


2 1 

*1-. 

Q. So is it flawed to the extent' - 


22 

chat it shouldn't be used for anything? 


2 3 

A. You know, I can't conceive of 


24 

all things that one might use it for. -Maybe'" 

cn 

25 

smoke prevalence and maybe smoking prevalence 

<X» 

U1 

in 
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1 


in different parts of the country, a few 
things like that. To analyze the economic 
cost of smoking, which is what I examined it - 
for, I don't think it's worth anything. 

Q. Looking at health care costs of 
Americans, is it a valuable tool? 


what I said. 


No, I don't think so. That's 


Now, no one has ever come to you. 


for your expertise in designing medical 
expenditures surveys, correct? 

A. I think that's a pretty fair 


statement 


So you have no experience in_ 


designing medical expenditure surveys, 
correct? 


s? au 


A. I have not designed one. . 

Q. And never thought about how to | , 
design medical expenditure surveys? 

A. I have reviewed, proposals that ^ 
were aimed at collecting medical expenditure . 
data among other things. That is really the 
extent of my experience. I have not taught’a 


course. 


If I asked you 
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1 
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3 

4 

5 

6 
7 
3 
9 

1 0 
11 
12 
1 3 
1 4 
1 5 
: 6 
1 7 
1 8 

1 9 
20 

2 1 
2 2 
2 3 

24 

25 


*- . '/ .. y ' 

A. On survey research, period. - 

. . ■ . 

Q. You're not 'an expert on how to * 
perform a survey on survey" research? That's c 


209 


not your area of expertise?' 


A. 


Well/ I've'done a few.- I think,- 


1 B 


■ i -J-Mif j* 

, ;; 

But you've never designed a •' i 


j you know, I've’ done" enouglh that I think the : ° 
general kinds of surveys 1 that I've analyzed r 
could probably do a decent* job in designing 
one . 

Q. 

survey period, have you? 1 "'*" ~ 

A. Yes, I have/" T'tri sorry.* 1 ' Two.jp/* 
Q. Two? In'your* entire career?^ ( f - 
A. Yes. ' " — - 

Q. And would ---"were they for 
purposes of litigation? ' ' ’ : ' ' "' vcl P 

A. No. I have - - you know / -^r^ve 
been supervisor of programs in which other 
surveys have been designed f "but I * ve "hot?"*-^ 
worked directly in their design. L,;u Ip 5 * 

- • f 

Q. Well, now, you've been hired, 

if 

One of the things that you've been paid for' : ; 
in this litigation is your criticisms of NMES 
data set because you have found some extreme 
cases in the NMES data set, correct? i • 
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A. I think I found a few remarkable 

cases of imputations in .the NMES data set 
that I would assume would lift eyebrows of 
anyone who is concerned,with data integrity. 

Q. Did you write the government and 

say, wait a minute. Finis Welch has now 
discovered in 1997, while working on the 
payroll of the tobacc'o companies, that the 
NMES data set is useless? Did you tell 


anybody that? 


I think I said in my report that 


Vincent Miller's reliance on the NMES is 


unfortunate and I think it is. jj 

Q. Wait a minute. In 1997, Finish 

I H 

.4 

Welch, while working on the payroll of the § 

■ ■ ji '2 1 

tobacco industry -- that part is correct, 


right ? 


- - - XT'----- , 

• | 

' t r 

>1 

Finis Welch, while working -- jj 

■ - • - ■ . ‘P. 1 


presumably to be compensated by the tobacco? 


industry. Go on 


Okay -- for the first time sees 


the NMES study, correct? 


For the first time sees the NMES 


study, that's correct. 


And concludes that the NMES 
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study is'terrible for - looking at health-care ? 


expenditures? 


■ic.i jo 


A:' " I * think it' 7 s 3 very poor for ■ c 

looking at health care expenditure 
differences between smokers and nonsmokers. 


Q. And so did-'you write anybody in 

the government and say, wow -- over here in 

$ 

College Station, here I am, I've now looked,; 
at it, and me and the tobacco companies, we - 
think that it's traSh? Did you write anybody 


to warn them? 


*. ■} I-I 


Who in particular would you^'- 


write that kind of observation? 


I don't know 


t '•' o 3 }<■ j 

f 

A. Do you have any idea? 1 : '-—I jj-«i 

Q Can't you publish it?- -'.buz j 22 

A. Well, I might^ n ^I haven't. ' 

. • . . . .... £ r , 

Q. Can't you write the government-?^ 

A. J ’But even’ if'* I J published it v - — 
who do I ^wfrite?"" The*' President? 

t 

Q." 5 Can't you write the government 1, - r ^ 

and put them on warning? * ;i * § ^ 

A. I'm not aware of the government. 

I mean, the government consists of specific 
people in specific agencies. I'm asking you, 1 
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whom do you think I could or should contact 
with this kind of observation? 

Q. That's my exact point. You 

wouldn't even know who to go to, would you? 

A. No, I sure wouldn't. 

Q. Because you've never gone to the 
people who did the NMES study and talked to 
any of them, true? 

A. That's true. 

Q. And you've never gone to any of 
the people within the government who used.the. 
NMES study and talked to any of them correct?. 

w ■ j -4* ■« 

A. I assumed the people within the 

■ ■ :1 < — 

government who use the NMES study are 
perfectly capable of making their own ^ „ 

7 udgment. j , 

Q. And they don't need the tobacco... 

'i 

industry and Finis Welch.in College Station;,. 

. . . I/ ' 

Texas, to tell them -- to give criticisms? ^ 

j. 

m 

A. - I hope that, they're perfectly 
confident of making the judgments. I presume 
they are. 

Q. Now, in how many cases have you 
oeen hired by lawyers to look at survey data 
and go and try and find extreme cases so that 
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you can use it to say that the survey data'* is- 


unreliable? 


J .1 ' x/oy . t woVI 


A. I can't recall any. •• ,, t- 

Q. And the lawyers? , * 

A. In this case,''I was not hired to” 

inspect or investigate : this data set. The !; 
data integrity was never : an issue that came 
up until I raised* it*. ‘ n 

• ' 

Q. Well, you never looked at the" 
data integrity of the only other study that f t - 
you're aware ofi which-is- the -- are the two^.-f 


studies used in the Rand report, correct? - 

A. That's right. "I did not. - - | £'X 

Q. So you werV' willirig to look at f ^ 

I 

and criticize the' data'set*used by the StateL 5 -* 

■ . „ r , . f 

but when it's a data set f that you, Finis # 
Welch, relied upon, you didn't do the same' L?.* 
critical analysis of the ‘data sets you relied^ 


on, corr 




* if p v* ’ W JU- f ‘ v .. 


^ That^s correct f 1 *As "I indicated!^ 

before, I'm familiar with a number of • thesef 
authors. I --at one time, we were * 

colleagues. I've A got a lot of confidence in 
their -- I think this it's unimaginable that 
the data they relied on looks like these 
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r 

2 

3 

4 

5 

6 * 

7 


data. 

Q. Now, you criticize Dr. Miller 

because you say that his model is too 
complicated. 

A. Yes. 

Q. And then you .criticized Dr. , 

Miller because you list all the various 
things that he didn't, control for in his 
model, correct? 

A. Not true 




Okay. Let me talk to you about rr 

■ - - il> 


this. 


In the economic world of Finis Welch," ; 


f you raise the price of cigarettes, will 




fewer teenagers smoke? 

A. I believe so. 

Q. And so if the industry that's | . 
employed you wanted to cut down on teenage j ... „ 
smoking and wanted to ask you if raising the 
prices would reduce teenage smoking, you ... 
would give them that opinion, raise the 


rices and shut down the teenage smoking, 



-U 


ue 


A. I think if anyone asked me if I 
oelieved consumers are price sensitive, I 
would say yes. 
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1 

2 

3 

4 

5 

6 
7 

e 

9 

10 

n 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

l 

25 


Q. But teenage consumers of ; 
cigarettes are more 'price sensitive than any - 
other ’ sfd’gmerft *of the J ma?f£et ,■ true? '**&'*■ odv I; i 
A. I do not fl Jc now.? that. * : 

b (I , .i- ' 

'■*' Weil ^ “do y6u 2 th'ink that that's: - 

{■ 

*' ^ ^ - -^3 J ^ •* . * y ^ ^ ^ 

“‘" I‘just don't Know, !- 

l » 

What does the word 
counterfactual “mean? * 

' 'Contrary to fact. 


wrong? 


Q. 

A. 

Q. 


■a'-/ 


- -t t 3 

k 

■- Hv-r 


J 01 
8 


■ »" f <r* 

Q. u 


T r 


uses often? 


Is f that r a^word ‘tflat 1 Finis^Welc 




A . *" " J *‘ Sure . 3i,n,r ' - 1 3duob 


' oqa V L^.i 

“Q^"' ^ J4 *iS rv it:^tised“-ih most of the' 30 ^ | 
reports that you do for lawyers? • ■ s * ^ "' 

A. 1 It's used" -- 1-£ any time I do a |^i 
damage T £aYc&latIon, * thiat' s'what it * involvesf^-f 


Q. 


Well, how many' times ; have' 1 %}A 


1 avyers ¥ hir'ed you When 1 ' thiey^have been 
defending corporations* to criticize^the 5 ^': ? 


■J f 


.’A 


damage calculations done by the injured 3 


M, 



party? 

\ ... 

A. I have no idea. A lot. ^ 

f 

Q. ‘ And you've got a reputation for"' 
that, for criticizing the damages of the v , ~ 
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r v-'* 


<J7 

h~i 

<?> 

<D 

cn 

ch 


in injured party? 


A. You'll have to check the people, 
who refer me. I,don't,.-- I'm not aware of 
that as my reputation.. 

Q. Does -- does smoking cause State 
employees to have additional sick leave? 


That's what the Rand study 


indicates. 


Q. Well, what do .you believe? , 

A. I would think that they may have, 
exaggerated, the differential. I guess my >’ f 

f." 

instinct is that it's not particularly _ |^ £ 

important. I doubt that it's easily . < . 

observed. They said . they observed it and j f , 
it's a little surprising to me. j- - x 

Q. It is surprising to you that jj . . 

cigarettes smokers miss more time from workp 

I 

than nonsmokers? | , j. 

A. , As a result of the cigarette 1 . 
smoking,., it' s surprising „p,o. me . I doubt that., 
the effects are that significant. Certainly., 
m my career with people I associate with, I 
don't believe it's been -- it's been true. ” 

Q. Well, did you calculate -- in , 
your calculations, did you add the increased 
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ij 

:S. i/c ' sfi.'<s:r'C5 ?.A 1 

' C 


I 


cost of sick leave''~i'n 16 ' c sm 6 k'i’ng? 

A. I did, yes^,M 

Q. Now, 3 -do' : smdkers’-have 1 ower 

productivity than nonsmokers?" - i * 

A. The Rand Corporation says no. ? 

Q. Have* you looked -at the : ?• 

literature on this? Have? r you r -looked’ at :: r 

, - . |i 

anything other than the Rand j study-on that «■» : 

subject? ., * - |£ 

it ’j. 

A. There's —-‘let 3 me go back to the'* 
previous yes. ''Yeah, smokers, on 1 -average'yic jp^I 
have lower- productivity ^tha^n-^nonsmokers . . But|I 
smokers ‘and nonsmokers of ]. the same gender 1 , ' | £ l 
age, and education do not. have' observable - ?! |-^- r 
differences in productivity. : That' s what is; 2.' 
reported in the' ? Rand Vt‘ucfy\ P -I believe 'it ?hcjs^X 
been reported to me otherwise; but I caif'lti oe 1 
more specific 

Q 4 . rn ^~We'il, a have.«yo u ^eVer Iookedf®8i^wS!' i 
anything in the literature on that subject' llPS 
other than the Rand study? ~ 03 ' • " - - 1:rsr 

A. Not that I recall. ' lj * - 

- i . . 

Q. Now, can you smoke at A&M in the 
building 'where "you office? **- 

A. No. -I - y 


<< j. r 
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Can you smoke in Welch 


Associates' building?... 


In our offices? 
Yes, sir. 


You have an anti-smoking policy 


your consulting firm? 
A. I do. ' 


Why' 


ji >' 


once I quit. 


Because. I didn't like the smell',;.. 


c Ml 


Q. Did it have anything to do with,.,. 

‘ ‘ ■ i 5 1 

1 

the fact that it may be,.causing other people. , r 

j . X 

in the office to get sick? 5 ^ f 


A. I think they were uncomfortable.,, 

-- |.,I 

I don't believe it was causing them to get. 1 . 

if V ^ 


SICK. 


Q. Well, do you believe that | fe . 
cigarette smoke for somebody else's 1... , 
cigarette -- if I'm a nonsmoker -- .that, it, 1^ 
contributes to sickness -in people other than , „ 


the smoker? 


I believe that second-hand smoke 


ften cited as a cause of illness in 


smokers. I am not aware of empirical 
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evidence that would support'that conclusion.~ 
It's specifically addressed“in the Rand- arj ^ " 
survey and they say they couldn't find'~ r 3a t «. 
statistically significant evidence except in* 

the case of second-hand smoke by pipe 

^ • *■ 

smokers, -and there the evidence was perverse?’ 
and I didn't go further! But apparently the 

i * 

people who were exposed to second-hand pipe 3 
smoke, in whatever metric they were using? ii ^ 
performed better. 

Q. What year was the Rand survey? 

A. I believe it'wrapped up ' in : '"8 3?. SI 

Q. So do you think that in the 14* 


years that have passed since then, that’’^-' 

i 

people have learned more about second-hand jj 


smoke? 


C- .. So. 


It'8 possible. 






And so you want to adhere to aj,^X 


14-year-old study, and it's your opinion thax 


second-hand smoke does not■' cause increased 


health costs" to non smoker s'?' 


9 * 1 $; 


I am not aware- of evidence to fl ^ 


the contrary. i 

Q. The only evidence that you have 
to support your opinion that second-hand c 
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1 


5 

6 

3 1 


: l 

' -> 
4 . 

3 


cigarette smoke doesn't cause increased 
health care costs is the 14-year-old Rand 
study, correct? 

A. It's only about a nine - year-old 

study, but it's based on-14-year-old data. 

Q. And that's the only basis for 
ycur opinion that second-hand smoke doesn't 
cause any illness anti increased health care' 
costs, right? 

A. I said-I'm not a aware of 

evidence to the contrary. £ It's the only 
evidence that I've seen. 


r r 


Q. 


Oh. That's my point, is that 


the only thing that Finis Welch has ever . 
looked at on the subject of second-hand smoke, 
is the Rand study, right? 

T O ■■ 

A. That's right. g r . 

Q. Okay. ! c r 

A. I believe I indicated earlier r-‘ „ 
that there had been -- you know, I think I've 

‘ V. 

Deen party to some discussions, but I can't? r „ 
be more specific. I don't remember. 

Q. Now, have you seen outside 
iff ice buildings where people come in to the 
building, smokers congregated outside around 
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■* v • • y r> J • 

the doors? 


r 

w : l 


| x9 ivi ; Jo J 

• - * * r $ And d £> ; y0?i 6, e v e r Q s e; J o n - a °k ij ^ 


regular basis, nonsmokers .out there • amongst*-* 

f 

n 7 rt i o ?. . c • i» 2 


- *t f v v, *■* f r»W^v 

the smokers? 1 ' - 


f.; X X 'i i' 9 

li 


A.'" - Gosh; no; ****** 

Q. * J Tlia£^s ! ‘right V* 'And so*as : an' ;: 1' 


x ;" u 

do 

•fe<* .* -ei-jCi 


1 <i t - ' .. - ... n 

economist, do you now still'take the position 


. . * ~ . " fi’ •« * n ** d r? x: • drs jr. a ^ ', • - 

that in a workplace that smokers are as 


:ow fi p 


, . * flj f* *+ "T ;' 9i*ir\{ps /!.■».'- - . * '• , if *, r 

productive as nohsmbkers, even though 'smokers 1 


go down statlrs every whatever period of time* 4 ' 


• »-‘7jad*r. 


to smoke? 

A. 


0 




^iaolvi 


e‘ the^position - that J the^ l , £ i ■' 


only study ^hai^lf^m^aware 5 of* 1 a productivity! ^ 

" 8 ; - 
comparison* 1 ^tween"' smokers J and nonsmokers^. 

the Rand k^Vdy^anS they report that they j-i* 

cannot ilnS - ‘ • ’~qq** 

y done before’ 


r!r ? ;- T - 


5 . tji p i i r£- 7 r *' ’ 


u 


3 ; ^ip- i * , ja«srDR> vvjRar»- ir tn-j -*r~ ,i 

tne ordinances Un most places tor that^'don'j 


. Jr,it*- I ** oQ ' - x 

allow people to smoke in offices? 

I think so. 


VPSd 


A. 

*♦ : 

Q. ‘ And with that, do you think it's 

’ - r> t - . ... '« r ... 

a significant change now that people can no u 

* f r . „ f, 

longer smoke in most offices? 



A. 


I think it's significant for tHe 


. ^ , 4 V ' i 
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pleasantness of the office space. In terms 
of productivity, I do not have an opinion. I 
do. I would be amazed if it's a significant 


change. 


So in the economic world of 


Finis Welch, seeing all those smokers out in 
front of a building, huddled together and 
smoking, you would bk amazed if they get less 
work done taking smoking breaks than people 
who don't take smoke breaks? 

A. I would be amazed. , , 

•; f S* / • - i pi. 

Q. That's the world as viewed by . 
Finis Welch, economist, right? 

V - 

A. That's the v/orld that -- that's 

1 {'■ j 

my opinion, and I'm an economist. 

. ' ' ■ v j# \T 

Q. Now, look at Page 53 of your 

report. You see where you say that <j _ ; 

Dr. Miller divided smokers up into six i 

groups; current heavy, current light, former 
heavy, et cetera. Do you see all that? P ^ 

A. Yes, sir. Uh-huh. * 

Q. Do you criticize him for taking 

smoking intensity and duration into account 
i r. his calculations? 
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: ■>■•■■ ■.•'•-- 1 "*•:*•.. : •'.v- ''• 


- ’..»•■«-V; 






Okay. 


•;' b s. & •„•> r b *•• **: 


A? n ' Tfie^sampf e : f act^is that the 1 S 

'•division''into theSePcategories^is completely c 
. _ f r h 

specious ^because Ke^only^clavides them*in '* ; 

estimation"arid^then^he^turns' 3 around and-puts? 

, , ■> - •■ - v i‘ 

them back^together.^^So^he^creates-'a- Ji'~oa ?, 

/ 

nonexistent c problem because- he 's got * terrible 
^ # _ . * 
problems with missing-data-when he tries >tojs ft 

- • 4 - .v ... f . 0 

get to this* - level'’of-detail r^^And ! thennhe J | •€ 

* b 

goes* inHo s tfiese ’ impUtata.oris°that^pervade^d | 01 

”, r 

everytliing^he 's n doing ^so that * when ^ he - s os, | |t X 

, j.S-‘ 

done, he can just combine * all* six : -of these jti 

categories Sack^into a^single category. Whatl 

doeis" - -*you* fcnowX^if 0 there' soever- anything f *•! 
that's ;> unnecessary;°silly^in 1 terms-of^the^ Lj0J 
handling*6£ a Sata®^it w s 3 1 h a t Wi kl n d ’ of*iactivi t : yc 2 
Xnd*lt"ISaSS ^he^taha* 'of cbunterintUitivLtl 
re’sxiit^.thU^l describedba ; cW> ih* the* ** £^y ]4x 


biu ? slpns s %fetlib^4f^h^ r :p^phr^<!f - If?X 

' * ^ fc %Tfat‘ is’ f tfre r future growth *ratef>£ 


e 

* *• 

9 . 


that you have used with regard to Medicaid? X 

4 

■* '* '\f > . ■ ' ■■ ' -■ e - 

A. ‘ I have ‘--- I've not made a :: ’ 

forecast for the future. « ‘ ' 

« 

Q. What would be a reasonable way ; 
of calculating the future growth rate for ,c 
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1 


Medicaid? 


A. Oh, I donit.know. For total 
Medicaid expenses, I suppose you would look 
at growth, the •demography..... Certainly if - 
you're only*, going to 2007, .you would do , . 
something with-demography that would be. 
pretty straightforward in terms of age and 7 
gender. You<d probably have to project..,., 
trends in income distribution since they' ye,. e 
been getting-more disperse, and you would.do rr 


something with a projection .of. prices of 
medical services.- -*c:. * - £ r 

What you would not do is draw a f 

.... • ji 

simple straight line - on;expenditures whjsp^ $ &? 

those of us who have worked with these ,kinds.... 

' . f'- c * 

of numbers*know-that we had • annual, price - . 
increases*that averaged, about 14 percent..a J |- v r 
year in*the cost of medical services for r -jl , . 

■ ib 

for the period-up to about. 1992, and far.. 5 , 
reduced. price in rates, of. growth and price cf. 

it * 

since that period. And all Dr. Miller is^ r f r , 
doing is extrapolating the very high growth. 
There's no reason to believe that you're 
going to see that now. 

Q. Well, Dr. Miller used the entire 
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1 I* time p e ri*od’*tha't^ r Meda^cald* ,- h as been' in 
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existence iTexas'coifrect? io I £ . 

*fep M » a^^-a® r simpae straight J £ ' - 

line extrapolation. ■ 


. , -■ li :■■-■■ 

c3Rfia,Ti6 1; 


< Mi) •Sfv'Xi «> v«*n ' ■* v .'sY -> 

Q . Okay .• And^you^ haven ' t 


f ^ • ■' 


n P 

come up, c 
w->?r ■ -- I .• 

with your own calculation as to what 5 the 00 l 3 


growth rate would be; is tha f t a fair 


statement? *' * t*-- w • - -°3 «.voM - 0 

A’i'■ ,J> Fair statement*? 1 ® i9U2 * 


i e.. 


' 4>~e7 8 £ X? 

i. 

^Qv rl7 °Why?' r adSaeb s?^-/r. tnif'k» fe 01 


A. . Because it^s B my*uhderstan&ing 
that ■ tfie^State £ of Texastls. praying^for relief 1 
of the & fef'fects^of*tii^acr£S^-of^ci^arette '|$* 
companies whicfi?? as* if ar 5 as^I^Fnow, b ks~ o^ejt*- 
unspecified. J And *in r: tKe? analyses*£hat*I n haye f 
conducted?- the^fcost^to -fefiS^fcate^of “ aii^&J^'* 


imoJcihgf^mdvIng^f rSm* a ^Sr ld^ that * we ' re ;-'in^i^J^ f * 7 

. ’ ■ v? ■■■ ' . ■" -V../ . ■ - '■ •• 1Ft 

^ *|a #.* v ’ m b n o ri* - v k fv r ,* ■** iA ,«v *» . . *♦ #c f § >* ■ pk.'D f 

now to* a count erf actual, in 1 whi ch a not ones'evex: J - 


smoked, would be .. negat ive^i 


,'t ■ 


be real costs by the StateV^'and since they 
are negative, the idea of accumulating thenf * 
over time to get a bigger"negative number 
just seems to me irrelevant. v ‘ ^ 

Q. 


Have you* reacf the State ' s 


pleadings? 


. • ;.iOV 


» > ■ 
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1 

2 

3 

4 

5 


1 3 
14 
1 3 
1 6 
1 7 
1 3 
1 .V 


2 3 
24 
2 5 


A. I've read-only the description 

of the prayer for.relieve, in. Dr. Rubin' s 
report. It's paragraph NM..,in the second t r 

amended. ... 

Q. You have never seen the state's, 
complaint? : *1 - 

A. No. 

Q. Now, following your logic, the ; a 
State -- the more people smoke, the more -£ 
and the more deaths -and the more disease, the r 

more the State saves, true?. | 

jj 

A. My logic is that in its dual. jj ^ 
role as an employer and.as a .provider of , | g ^ 
Medicaid services to the general population; 

jj 

inclusive of nursing homes,.that, smokingjOwng^ 

t 


balance has reduced the State's costs,-true! 


Q. 


Do you thinks then that the Statej? 



ought to be giving money.to.your clients, the r 
tobacco companies? , . .. 

A. No. 

Q. Well, why not? It -- t .- 

A. I also think the State shouldn't. 

get in bed with the tobacco companies by $ 
increasing future sharing of revenue. s 

Q. Well, you've gotten in bed with 
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1 

2 

3 

4 
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6 
7 

e 

9 

1 0 
11 
12 
1 3 
14 
1 5 
16 
17 
1 8 

1 9 
20 

2 1 


them. Why'Shouldn' t ^th^State get- in bed 




I ’ 


with them? Ydu-wou 


fci * 1 U- is r r* V ^ *£ £> O ft r jjl & 


I think it^ska&different -issue - . 


no 


■0 




I'm in bed - - : i 

Q. You're inched With them; «o J c 

■a- ■" ■ • - S' 

A. > •-or•‘ah ldperT and public airing 




of the facts-in'* this -ditigat-ion h” That <«s'-«i't i T 


4i 


Q. c Open -and publ'icf. -You • won'' t'ceveh‘" lt v | 
tell me about the four, meetings we «can't :';talk' i 

. • /;;■ .. -is ■ 

about. * J-j vi - •iWOr, ts 


- box •». 


A.-- - That ' s : rd ? ght..3*1-Twon*'-1 ■-> erf'll4. 




2 3 
24 


25 


Q. -You -won't-Xleb'-that become open 
and public, wild you? - A * 


ftX'X 

* -. 4 

A. ; >v 'Not ; unless-• d'-m instructed t d X S 


’1 


fX' 


Q. 


r: 


■You -won't'ltd'll -me about -albxthe-2.it 

_ , :j ; s "s 5 ? 

secret computabdons that -you've done for thpX‘;|: 


tobacco' ^IndustfryV r f > ighb > ?^%W^Y u * ■■ 


A» 4C That's ,5 righ't-i' : *■ 




Q. You won^t%ld€'%tHatigetbdpehi&nP*®'^ 


<■*1 


■ ’ ----- *.? 

. -.3 b ‘>n 7-a^ 


public,* -wi 11 you ? ! Q 

A. No. - - 

Q. I wouldn't' think so. Are you fin 

i. 

bed with the - tobacco industry? - j -* . 

is 

A. I" don' t ■ think so '. “ - ' | ^ ‘ 

b 

Q. Do you own any'of their stock?! 
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1 


Perhaps indirectly, but not 


nearly as much as the State of Texas 
retirement fund does. - r 


Q. My question is precise. Do you . 
own any tobacco stock? 

A. I have funds in mutual -- you : 

know. I have retirement funds in mutual 
accounts that may hol'd tobacco stock, but nob 
that I'm aware of. I own nothing directly.^ 2 
Q. Now, did you try and calculate? - 
the effects that alcohol may or may not havev - 

■ - a ^ 

on the smoking attributable fraction? _ 

it * 

A. I don't know how you would do : r> 

V 

it. Certainly not in. the data set that the^ ^ 

experts for the State of Texas have adopted 1 c 

> 

Q. Well, you -- is it true that you - 
don't know any method .for calculating the | -»*% 
effects that alcohol may have on the smoking 
attributable fraction?- |LV 

A. Method? Of course I know !§ 0 , 

methods. That's what I do. . 

Q. Do you know of any data set that 
would allow you to make that calculation of’ 
the effect, if any, of alcohol on the smoke. .. 
attributable fraction? 
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A. The health J '±nsurance experiment £ 

it 

at Rand will 'permit °tha;t k ‘kind of analysis ;' S 
Correction. " I believe : ttie‘NHIS data set' 10 f - 
would as well . ^ 


Q. 

Did 

you do -one? 

, -I 

A. 

No, 

sir, I-didn't. 

■ - cl 

y: 

Q. 

Why? 


ft 

A . 

That 

... • l. . 

wasn't"my charge. 

I was !! 


Now; we re you ' -- • did t he Rand L4 X 

V • 


asked to look at work being done by the | 
experts for the State and to criticize “their 

i* 

work. That's what I' ve'-doneIsP# 
Q. ' You were hired to criticize “theS-* 

■ i 

work of the state's experts/ right? *'^<3 §"£•£ 

i ■ 

A. ' Of course. 1 ' §>X 

i ' 

Q. ■ Now; were you I - - - did the Rand jL4'4V- 
survey take alcohol ’into ;! account when they | J? £ 
looked at the 'smokirig^attributable costs?^ Wl'; 

A. ' The working^title for•the Rand|^J; 
study was the economics^of'smoking, drihk'in^X 
and sloth; " It r was changed"to the Cost of IwIh 
P oor Health HabitsI 1 don't*know. T : thougfe 6 . 
it was a better title earlier. jj - - 

Q. Here's my question. Did the ) ^ 
Rand survey in the numbers -- the Rand -study 1 
and the numbers that you've given us from § * v 
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chat table, did they take into account the 
smoking -- the effect that alcohol would have 
on the smoking attributable costs? 

A. Yes. 

Q. And what did they find was the 

effect that alcohol had?- 

A. Well, they separated effects of 

alcohol from the effects of smoking. They 
hold alcohol consumption constant at the 
level consumed by smokers when they establish 
their counterfactual for measuring the cost. , 
They found that the two..-- they're weakly 
positively correlated. r . 

Q. Even when you adjust and keep j . , 

it 

the alcohol factor control for it and looking 

■' ' *- $ 

at smokers and nonsmokers, and making sure - 
that in that comparison you keep the alcohol-. 

* i 

consumption the same, smokers have higher . 

1 ' 

health care, costs than nonsmokers, correct?^., 
A., r< That' s-what,., the Rand study., says^,. 
In the general population. .* { ... 

Q. And you believe that, don't you? 
A. Yes. We must have covered this 
point 50 times. 

Q. Now, are there positive health 


230 
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effects from alcoholconsumption? 


That's what people are-beginning 


to say. 


i V ' 


And are there any positive 


health effects from cigarettes? 


..; he? 


I believe 1 -they are beginning ’to© 


talk about them as well." 


-• -v •> >• r 


Q. What are “the f: positive health^ jj 8 

'a. , ■... ■ 

effects from cigarettes that^you believe areQ 


appropriate? ‘ ? 0-i 

A. Well, againI "haven't had a 

. 

chance to review the data,’—and I'm.usually ? .5 'S ■ 


fairly agnostic.’ The kinds -of claims that I £ I' 


have heard is that their ,effects late in age 
warding off Alzheimer' s/'*that‘smokers , -for , 


some reason, seem to have less Alzheimer'-?s' : :-J382. 


risks 


.* • ? n n 'i 




f X&' ■ 

So do you 'recommend that'people^* 


smoke so that there' s F - ■ * ■’ 




I only recommend that 1 we analy*££' 


more data. 


".w f-TK 


Would you recommend people smoke 


so that the state will save'money? 


M .T | I. C 


Depression. J Have you done anyl 
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calculation of the effects that depression 
might have on the smoking attributable 
fractions? 

A. Not directly. I'm aware of the . 

fact that when Dr. Miller stopped controlling 
for mood, that the smoking attributable : ,, 
fraction that he calculated went up, but I've 
cone nothing with depression. - r 

Q. Well, tell me this. Does : e 

smoking cause depression? 


A. 

It might. : 

u* 

Q. 

Does depression cause 

£ 

smoking? ’■ z l 

A. 

It surely might. 

’! f , 

* j - * 

Q. 

Well, then, how would 

you S{ pr 




8 

* 


control for depression -.if one causes --if, 

■;« 

■m:.i of them can cause the other? ■ i r. ' 

S 

A. That's kinds of a judgment-callrp 

1 

There are lots of ways -in the literature, but- . 
the main idea is that if depression were to 
:ause smoking, say, as a depressed individuals:; 

v - 

was 15 percent more likely than the £ 

t 

nondepressed individual to smoke, and that 
was a -- that's the causal relationship, but 
the empirical relationship is 20 percent 
greater because of reverse causation, the 
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idea would be to "try toU'ind an independent^ - 
correlate of 4 one^or^the^St’Her to tickle oiit £ 
the nature of the causalftyf*and then rather ’’ 
than adjusting^at a* 2 0 percent rate, you f >■ 


would adjust at a 15 * percent‘"rate'. ;c f - 

, „ . . ^ ' ' . . f 

Q . k ' ' First ; question 1 ? : Haveyou ever ; » 

seen any literature --'you^referred to the a' 




literature. Have you ever"seen-any 


• os/ si I 


literature that“ref e r s ^t o s how one could §£ 


possibly 'adjust v * smoking^attributable fraction- 


for depression? 


w - M v 


IJ£X- 


- ■ >• 


A'. ”" J "You*"first^asked me about a ^ 

_ . . ... _ * . 1 
simultaneity*'situation? t3dne r * causes th\■&'.£ : 

other . 'The other’causes^the^one. When I i ; 

referred to^the^literatur'e , * I*" ref erred ; to4 tjhef 


way the literature addresses ‘that kind of » 3>1 
mutual' dependint^^i^St ? iferi^ a 4nd I 'guarante ejfefe.; 1 £ 


you, if there * s" anything 3 T'-can' say that?' 5 * 
d i 81 in gull sh*e‘6' tlhe f i‘e ltf- oi: “ econome tries 1 -f r oi lp • 
other 'statVsticsy it T, s ^just that.We spendfj&^- 
our careers trying* to^lskirn to- analyze- 
nonexperimental data. And the way to do it - 
is not to walk away from*a covariant and say,^ 

I suspect simu 1taneity ? n 'It's to tack 1 e -it| ‘ -■ ^ 
head on. k ' - 


PULLER & PARKER, -ISC. 800-443-DEPO,(3376) . 214-369-DEPO(3^-76) 

http://!egacyJibrary.uc^^r^:i/lqi-of?^/p^? I l 1 i^dustr^99^nents^i : ^ < P¥5S^ocs/lf i ^b'l fORK 



Q. Have you tackled head on the 

relationship between the smoking attributable 
fraction and depression? 

A. I told you, I have not used any 
of the mood variables. 

Q. So you have not tackled it 
either head on or even indirectly or even 
tried to trip it? 

A. It's unnecessary. 

Q. I agree with you. That's one 

thing we agree on. Now -- 

h ...Ju *4 

A. You better stop and write that . 

h la -■ 
it ■ 

down. It might be the only thing. . . 

Q. Do you agree that most data sets, 
nave incomplete data within them? . . A , 

A. Oh, yes. ' 

Q. And do you agree that in the i 

face of incomplete data, that it is the :■ . . 

- V x 

appropriate thing to do, to use imputation?!, 
A. No. I do.not agree that the fr 
only thing you can do is use imputation. You 
cot to use your sense when you do this stuff. 

Q. Right. Okay. Do you know of 

any health insurance company that charges 
hr,r.smokers more -- excuse me -- would charge 
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smokers less than nonsmokers? 


235 


A. 

they should. 

Q. 


No .* " And' there’* ! is no reason c tha£/ 


- ~ ‘ 3 X 


Now, you 1 got any-expertise -at- 


i v= 


all regarding 'Medicaid v &aud ?° z " •* t |? 

. ; __ r< § 

A. 'No/' 'l doi?M>f/-, Please don''t- c tfe-l 1 ^ 

me that smokers'are more'TiJcely to "commitf V | T 
fraud. , - 

Q. I don't know. You have no 

* 

opinions whatsoever‘"on *the r area of Medicaid jj A4 


' ' ie - v; #W: ■" ‘ 

T; 


fraud, abuse, waste,' : et?~c r etVra? 

A. ' No/ I don'^tr.- • 


i h S»- 




i . - :. .‘Y 

cost ot savings to "the"State-from early deatH'J 1 
as a result of ‘cigarettes?/^ y •' • •' - • / 

A. 4 ' I would *b’el J ieVe that 'iii~tlie' 0 -^-fill# : 
embodied *in v df ?m^t?e J w^o ? r af^anaiysIs* ■ 

consider the J fiill ^f ifet^me ,' that any change 



in expenses to the State .that's associated.M|i^/ 
with changes in the length of the lifetime/lilwt&l 
shortening of the lifetime;~is embodied, artrr* A • 
in that sense, yes, it's in there. 

Q. Can you give'me a numeric 
number? * *' ' '' ; * ’ a s> " : ' ' - r *• 

3 

A. No, I can't. i/* 

f 


'££ ' 

. - t.:, 7 r> ti 4** 


/V- : 


r'A -,U-/» 
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Q. Is there anywhere in your 
calculations that we can figure that out? 

A. No. It's not computed directly.. 
All I do is go over the full time period as 

*' i \ ' - jr K 

long as there's a positive survival 
probability for anyone. -So in that sense, 
you'd have to modify the. calculations if you. 
wanted a specific figure somewhere. It's not 


a hard job 


So if I asked you to, you could „ r 


calculate for me the benefits that you see in , 

■ . 

ycur world to the State from early death 11 . 
caused by cigarettes? / r . 

A. I could calculate the effects of . 

- - ; .f ; 

sT.oker/nonsmoker differentials in nursing - ^ , 
o o.e expenses and health expenses, pensions, . . 

Jk' -<*. j 

et cetera, of changing survival rates. ■ 

. i 

Q. Do you agree that fire from , . 

• - 4/ 

cigarettes causes enormous expense every , P 


year? 


■ -"Vf 1*0 


Yeah. That surprised me a 


little bit but I suppose, you know, you hear 
sc csany stories of people going to sleep and 
dropping cigarettes, that it appears to be t 
nontrivial. 
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.'V Si $ .... 






(* «• p*re 


Q. Now, I've got here the book that- 

... ^ . | 

you've been ref erring l 'to, the Cost of Poor 2 I ,c 


Health Habits *' '‘When d’idVyoupurchase this 


> a r 


book? 


\> n <; 1,« 


b ; ' 


• .*r -• r 

Maybe early*'97.* Maybe late ' {j d 


Q. You purchased f *it after being 
contacted to go to work f or * the tobacco - J 


3 V 


lawyers? 


Yes . 


r>. <tv * O 


V ^ 0/ 


And I "see *in here that you've 


"'g.-i-j. 


put a tab on Page 223 in 'the' 'index. And i. 

... i § 

you've put a tab on appendix G on Page *186 |v£l 
and that, other than that;'you haven't tabbed-* 
any other pages in that entire book? 

A? ‘I didn't £ut"those tabs on'.^*\f^iL 


Someone"in -my"office 


./r-a;.; 




I see that".'there was some hotels^ 




taken on Page 77, some numbers put on^ therejiA ‘ 


i -.if r „ ’ - -i 

* l* "ft; 4 * 4. 


outside the table '4-14Y * Did you do that? Yl 
A. Yes, those are 1 my handwriting .1 

jj 

Q. And what are those for? 2 


A. They are notes that I would have- 
been taking. I sat down at one time and * jj '*“* 
wrote a computer program to try to replicate * 
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6 
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; 3 
: 4 


i 7 
1 8 
: 9 


4 . X 


2 3 


2 4 


8 


all of the numbers in the Rand study, 
starting with their underlying data, and I 
was jotting down notes.on_paper and in the 
book as I went along. And once I got hard a 
replication, I stopped. 

Q. Okay. Did you charge the 
tobacco industry for the time you spent 
reading this book, the Rand study? 

A. In conjunction with this case, 

yes . 

Q. And how many hours was that? 

A. Oh, I probably spent a couple of, 

hours looking through the book, and then when 

s 

I sat down to try replicate it, I may have 

* * * - .: X ~ P : 

spent a full day, six, eight hours. I didn't 

■ i C X 

quite get it replicated, by the way. There-, 
was one line item that Michel Vanderhart _ ^ 
figured out. I couldn't get it from their ; 
description. 

Q. And you've not highlighted any! 

' ‘ ' ■ - ' ^ " • • • -• f<•' 

pages in.this book, correct? i 

A. You mean tabbed them? No. 

Q. No, I mean, used a highlighter 
or underlining. You've not underlined 
anything in this book, have you? 


F-JLLER i PARKER, INC.. 800-443 -DEPO (3376 ) 214 - 369 -DEPO (3376) 

DALLAS FORT WORTH TYLER LONGVIEW NEW YORK. 

http ://legacy.library.ucsf.edMki/l€jr07aG0/pdjvw. industrydocuments.ucsf.edu/docs/lljl0001 



N 


51716 9590 






10 
11 
12 

13 

14 

15 

16 
17 
: 8 

1 9 
20 
21 
22 

2 3 

24 

25 j 


1 | A. I checJc' of f^-lit'tle things. I. 

2 1 usually work’ with ,: a -f buntiin^pen or-ball 

3 I point pen, and I -- you know, I make notes'* f ^ 

4 I with that, but I - don't^u’se'a highlighter. ••• r If k ■ ~ 

5 1 Q. ' You haven'^underl ined : a 5 s ingle^ £ 

6 1 sentence or word in this'book','*have you?^*-’ jiJ; 

7f A. I would have 7 to ^ook.■ I* don' t IT 


88 know. You'll pro 


'f ; ind ; checks by ^woa- 


9 1 paragraphs that I wanted .to'go back and - rely 


Ml:.; 


on . 


. ... 8fe> 


Q. * Now, if we’&wanted-' to check 7 hO'W'.' llIP ^ 
much time you had actually x: spent on this'"*g 
book, we would need your billing rei 
wouldn't we? v - , p 

A. -■* I believe *so.*• vi - ' —*v 
Q. Now, did the time that ; ^you^sp’e] 
reading this bo'bk^as^ s tfh^'t ^ilied ito the 5 "’ 

Texas case or vas^t'hVt S'illVd to the secretM^ 77 
pro j ects tlia’t Ve *can v: t tii^.-scuss? 77 * 


A. 

Q. 


I don't know 






Did you review ‘Other ‘material 






concerning tobacco as part ~of'-the work you If 

•j 

■ * 

did on the secret projects that you've not 4 

... . . . \ ir 

listed here on the exhibit that you gave tot: 


us, which is Exhibit 2? 


% % - 
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1 


Yes, I did. 

So Exhibit 2 is incomplete with 


■egard to 


I told you yesterday that I had 


read some kind of monograph, I believe it 
was, by Len Miller, and I didn't see it on 
the list. And I think there may have been 
something by Dorothy'Rice and colleagues. 

I - - at that time, I forgot to tell you, I ’ 
read, I believe it was a book, and maybe two- 
or three articles by Kip Viscusi, just as . 

I X 

general background when I got interested in ! ., 


ne case. 


Oh. Who is Kip Viscusi? 
He's an economist at Duke 


versity 


Q. Do you know him? ij ... 

jl 

A. I'm not aware of having met him. a 

I've certainly known the name forever, and I 


right have. 


Well, who suggested Kip Viscusi; 


as somebody to read? 


Kevin Murphy. 

And who is Kevin Murphy? „ 

Kevin is a good friend. He's an 
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v*>- ' 
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2 I Kevin 1 has v 
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1 econornlW^at^^e^/tJni«5^ : ^^^' ! ojE Chicago . ^-1w 

2 Kevin 1 '**haiB : called* s****- pJ*^. 

:.•■■' _ ;‘ > . i! •«' ;.. '. ~ ■_ ’... 

3 Rational** Addiction and se%m's^fto , ' s know , a' T lot**' ■■<•*■**■*•’&;?>•,■■ 

4 about the • 1 it'fer’at'il^e^ o^s%^1lng and* j }■ : pt 

5 smoking^xelaSte&^heal^h^reU^te'^ things . And -' P ■■ ?.%/ 

6 discussed this ca^e^i-th^Kevin-; 11 1 ;> t-hink') v £ r * I£./' \.^P''PP--v 

7 prior ‘ to^he^Eline^that- ^ot’^involved. And f 

8 he made^he'^omm^n^ '’'hha&MBniolc&rs** - -w^i-ftf ybti*^ l ® ^ ,v 


- v/ 'i yo'UV I ® S; 


iVj-.V'.':.' 


9 ask smojcSrs^B^dlisferib'e^therisk ' of rj %'dverl-e,; pi,^ 

10 health}^'CoiiSequ^h6es°ot^mokliig, - that^thfe^i ■ |fr|||| ^pry- v;v. 

, ■■ _ ■_ , i ■. i.-. ■ , .. _ *%<:$**£* ■<■ - : •" 

11 tended , to.'; e^a^gi? ' ; Bfi%^5>i ! s'ks-.* r< > ! And* masked Ifcsijl 

’ Vs * v? 3 ^ .■wispgfe! 

12 him whatx f kin^^ of^sourc^'fci^should''go'to^^^ahd . E$jpb 

13 bell eve’/' he^re cBmmende^'%h J, e^Vi s'cu s i^-to'oofct^ite 

14 Q.' -Do you knowfethat/.Kip V-ihcusi&isi^-feg '• 

15 anothetfl^il : re‘d^-exp'ert^^fb'^'t'he Sl >tobacco; . «4<i§ 

15 ' industr^ £Vo ^ -^xr j.xiinz T2*%* 


' -n;iC>3 


Art"! P-L 


18 be surpr 

■ i-vii 

19 mention# 


• v-*:^ ;•.•••, . •'•»;• ^.•.•-.s: Sli^^ 

■< -• ♦** # '- *•: r .- - ~ ... ■ ^ki jk '"'i » ^ 



■'. '■■■’■•i- ...-"'mV -;VEj 

2 2 report^*^ 1 ?’’th’Minne"sota bas’e?* ' ' * : tnn , £T‘ * 


v » 


*NO, *1 "have nib t. 




r:.' i i /Ape 


Whb*aIT hav^^you ^discussed : eKef ^|to 
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1 || within Welch Consulting and the tobacco 


lawyers and this friend of yours? You said 
his name was Kevin. 

A. Kevin Murphy, yes. 

Q. Other than those people, who 
have you discussed it with? 

A. My wife. And I'm sure the -- 
you know, at an earlifer time, I notified the 
chairman of the economics department that I 
intended to work on the case, and asked that 

he notify the relevant deans and 

* - .1 

administrators at the university. In case 
there was any objection, I wanted to know 

* .i 

about it. 


As a result of the temporary ; * . 

' ' r 

restraining order that Judge Knowlen imposed,, 
there was a lot of literature flying around | r , 
f rom school administrators to departments | { 
saying, you know, such and so no longer f. 

r.olds, you're not bound by. it, but don't . . ... 

K ‘ 

forget, you're supposed to do X, Y and Z. $•:. , 

j 

Ar.d probably three, four, five members of the 
department asked me if I was involved, and I 
said, yes. I discuss no specifics. 

Q. Did anybody at A&M try and 
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' ":■ -#rft; * v «&■rft.ft;|f^ 

1 | persuade fyouVft)ot^£&lor^^e^t:615^5cc^ •. 

2 I industry? 






: *, if} 


‘*§m ^«. vv4 -' 




4 I from 


5 1 received -a'^notice 


Tth e»&eparEmenta 1 $'''^3$:® II;-*-■ v ;; *■ 


chairma’n' n whicfi^was w lfc^^ptnied^i5y.v^not'-^S^’fF-^^Pv-- : 


^#1^11 


V /V '4 • '* •' '•'.•• • .'•£• •-, V * WJ§n 3$L' ' ■ 

7 from an assistant dean "to vthe - 'chairman7~*^*£fr|sp£C 

8 telling 'tHe dfiS'lxntSn - £^£'efo^me' that I r woula||^^a - 


8 telling *tHe dfiari'rniSn -So^E'e 

9 not be permitted Ito ,*^d£'i?’’£inG | tfij 


that I r woula 






. A a **. i 'A ^ » • . 1 » 

* ft 1 t * f T lV ~ AA*t5* '^. .. t * »* i 4 

fco *theJ;as sociate * 




9 not be permitted Ito .*Wdr£|:inP.tttis ^cas'e ^ir?#stn 

10 capacity/ test’ff^i'n^-d^othe’rwise .♦ A I ' c - < ^|’|; -.;.>, 

11 appealed; d^e?dt?3^ ' t* o;| ^j^^ s^^ciate ^deari 

12 the proVos 1 ^ ■'•Ji^meaf^^ ;£m|| 

13 the dean <of'faculty . r ^ ■The^provdst?^e~s’ponded^ ^^^t 

14 -to m#*by *tiiy iW^.^fea'tr oul^d’-^not-work o 

15 case. ._• Tha^was^ls, decisl<pn f ^'.4: 

i / 


f^cpuTd'^not■ -work■ ohy£^^m^ ||^av 
tecl^lpn^.4; 

'• -pi^>^^i-s' 

a:-' -V i... ?;.• v'i.i. ■ -a -.-yj a ^fa^ R^>» 

-- - v »- ■ >». .«k - -> ^ . ft ' I _ f -‘ ■ - r>-■ , -^ •> 


l^fon 


a: ■- '• ■. : 4 a;-:-!-'' ^,; -., ■'. Vi ; ■ 

18 at 

19 * A 

2 0 un ^dSW3^fs£if<^^^^4l^$S^ , ai8i£>liinl 


, ;. ‘^fffryfr 




-r^- ’: 1 ^' *r? I] ■♦.. 


22 '‘ :< Q? 2 *^ Ai?d^W^^did £M :£8p acaa^l^JSS^ 

23 person at 1 A&M^‘ ! te 11 yoii & tliat^you- J cou 1 d"ho€-■ f If 


24 I work on a case -- 


>:; :S > •' •■■■ 


s^dw'lv 


f " He^cit’eii^tfie^riSer and the 


■ f‘--- r* 1 cr, 




. ■ ., , ■-. : A 
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funding authorization that would take effect, 
September 1st. Since it was ten or 12 days < 
before that time, that he was responding. He 
said he didn't see any^sense in agreeing.that 
I could work for the next.12 days, and then 
not work, that he would rather I not work at 


Q. And youir response to that was to 
sue the State of Texas? , 

- " -•*-* 1 v 

A. No. My response to that was to^.~ 

inform them that I fully intended to work, •*. r - 

. ' ' ' ' "I 'i 1 * x 

and they should, take whatever action they i , 

■ j.V 

felt necessary. . . : r 


Texas? 


And then you sued the State of^ ^ 


IS. 


A. And then I participated in the| - 
suit that sued the chancellor of the Texas jj w r 
A&M University system m his capacity as . 
chancellor, sued the State Attorney General ^ . 

■ I 

in his capacity as ..the ^Attorney General of. 
the state, and we sued the Attorney Generalf 

t - ■ 

privately for his independent efforts at : - 
limiting our participation in this kind of 


work . 


So you sued the -- there was a ; 
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•X '-^V: ’ 


;_: **/>i%»* - ; 

“■ - ,-r ; '»v •' ., r,< S' 

: V ': : ., v -.',v •. 24 

, ' 31 •> t -'ltints. -•» .•< *♦ . #» f '■■.»■■ , .. i , :v -'V 1 ? *s•*•'.... 

law passed by'-'the legisTature*'and-^igned«by| * * 

_ _ _ "■ ^ -'.V ; 

the Governor that basically; said, --if - youwant!..-^ 
to testify against th^®s€a^te ,? 6f Texas , ‘’then ! t, 
you should riot "accept moriey from, • and we ;; l| * t V 

• ... , , ■ -f.V ; ■■ ' ^ 

-* ’ : * * ir *•■ * «* v ** 4$ - - * ,. -l ^ r '■ «<f •' * ^ ft ,v .". vi^T 1 . N; . 

won't pay you, from the?Stat:e of Texais/^? | ? ; 
correct?* 4 * ±iom. ' > <fii id uj e^ i £> f ?♦ 


I don' t befieve ; -so I‘ believed V 


there's a decision by^ririe'^Supreme Court-of 


the State of“Texas"that c says,-you cannot^make 


law. The'State legislature'^cannot make a law|| . 
in rightin approving^ffudgets y ‘that Vttii’trf ^ r.^ 
not the "plSce 1 tordo that r^The rider that-%Ij^Sj ^ 

■s .-f' ■'4'* 't-ty ■ *'» *• «* *•«.* p **" i-’-' *' r -. » ' '**■ 7 ' '■*'<•-*.' •: 

talking about is something*that was put on ' jini .'J* 


mw*. 

X-r / vV^v 


committee 'iletweeri^tliie^staEe^legislaturef and!>1 




the Senate. * It was not ^voted- 1 on'in^eitherdfH® 


House ‘'ilri(i , *v$nt' to d the-Governor. > 




■y Fini s"' Wel4m^t''iS i 




■ • ‘-a* nnew j tiij.uu. uu ‘Vff ."'- A A * ' *> 4.ui.o n t x y ^ 

worlidT^y^lill^ril^^ law an| 






^11 


forma •vp%% l l"tMi%e^ they‘-iik f d^^ecoricil'e’'d - si4 
d i f f e reric e s l>e tween t he 4 two : r comm it t ees \ z : but : ^ ' Vi 

t 

*. '* « '**>■ - '■#'•- - ■ 'A • ••» .... 

these where it put on,' in conference. ^ c - • >; 


Q. * ' This provision ‘that you' re 


•i » f' 

^ 3 •** * 


speaking of was part of a J bill that was voted 


■ 11 :-\ i'-V a- ; 
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1 


on in the Senate and in the House of the 


legislature of the State of Texas; is that 
true or is that .false? 

A. I guess I should say I don't 

know whether the House and Senate wants 
differences in bills or reconciled in 
conference, whether they take a pro forma 
vote after that point. But I tell you, in : 
the initial bills of the legislature and the,. 
Senate, this rider w.as not included. It was., 
only added in conference. : „ , 

Q. Well, the only thing that counts. 

» 

is what actually is voted on and becomes law, . 
right? If it doesn't become law, it's 

t: 

inconsequential? 

- - ■ w g - -C -»■ 

A. Well, if there's a restraining!^ . 
order, it's inconsequential as well. ... 

Q. Oh, I understand that, what = 
you're saying. In the world of Finis Welch^. fi , 

>ur * 

does it --do you think, as you view the W 

‘ "• .'Jt 

world, that the legislature passed a law ^ ■ 

; r. tending to keep people taking money from 
the State from testifying against the State? 

Do you think that's a true fact? 

A. I do not think that the typical 
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legislator in‘ t her "St?a r te 


}Texas /■’'senator^or? 4 


247 


, . 'T *? '*y rs'f- * •% ■ « «' . % - ^ 

otherwise, was aware J off 7 that Jc rider m the-^ H©*s« 

appropriatioh^'biil^. ''** i *s 'T~. .r - r bfcs f 1 ;£•;;: 

- w . . ,. . 

Q. Ancl so' ycnrTtrVink'-that 3 -t’hey : t we're;:A-- ; '--.' 


all duped into that'’-soWnow'V' 5 *tVoted' r onI f i t 5 ^- |'^ 


without any 5 knowledge J ’ D ^ 

A. That's what" 1 ~I-think.' 

Q. 




jv* 5* ix.. *vu - -i r !* r.: r: o9 b i! r 


8 


And you think'-t'hie Governor J^r 

signed this bill’lnto Taw;,;without any 

' , ' - '• ■ 

..einfcbn!!:;;-- ~ -I ? c- f*bB ' 


knowledge of it? 


A. 


Without*thi 


consequences, I sure' do;.’ 


Atr* ; iC 


‘of its •'• - 


r. v v :rj c 





Q. Okay L ' -And" r so *iif c -t he' 'world *of»^ 
Finis Welch, 'somethlrig , ^can% , e t come law in 
Texas without any- legislator , r:v Senator or 
member of the House, and^wifThout'-any-Govern 
actually'^tlfillkih^^alJou^^'ha^P^the law is? >rf|| 

A.' -'Ha'ppefrfS* w ai J $* t &&*€ irae 

“ X Q TJiat ;: S''♦^ T ou^^?,iew^6f ^^p^errimedtj 

A. ■ That s-my^view. .2lm 

~C>.' *’ "Now/'what~role'has the tobaccof^^" 
companies' 

case against the State" of Texas? ' - \ LS 

} 

A. They have requested a ' temporary*'** 

. . •_ “ H>*».,», '^»4n - ? . - 'i ■■ i_, - ••• -J I 2 f 

restraining order and received it.' They have'' 


■? Pr e , £,+ ,'V 


ers taken n in % prosecuting* J you|c 








r-' t - 4 

-J:-'^ 
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approached the court asking to expand the 
case to include additional defendants and 
additional plaintiffs. And the addition of c 
additional plaintiffs was tentatively / f 

accepted subject to a fuller ruling later on.. 

Decisions .concerning additional , 
defendants, I believe, are being withheld 
pending an assertion *by the lawyer for and j.^ 
representing plaintiffs, that he intends to " ^ 
add other defendants.. And there's also a * nr 
motion for summary judgment by the State | ; - 
Attorney General asking that the private suit^ 


against him be dismissed. . 


\ is 


And those are all waiting some*; . 

- - - - - — ' > : * * 'i *} # 1 

it . v 

kind of action that's supposed to happen in ■ a , 

- ........ . i £ vw A. 

the next two weeks. i - 

„ ti J. 

* 

Q. You .understood that in my . |^ 

f 

question I asked you.what role have the 
tobacco companies' lawyers's taken in that ^ 

A. Oh, I'm sorry. ,,..I'm very sorry 

l thought you meant the lawyer for the 
plaintiffs in the suit. 

Q. I understand. It's hard to keep, 
them apart. I can understand that. 
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3 

4 

5 


1 0 


1 3 


not lose mean as a result of smoking. 

Q. It's perfectly clear in the 

world of Finis Welch? 

A. Period. It's clear. 

Q. Did you go to A&M undergrad? 

A. No, I did not. 

Q. Did you ever attend A&M? 

A. In what 'sense? As a student?^ 

Q. Yes, sir. 

A. No. 

Q. If I -- are you -- you know 


H A 


i 




everybody at A&M we could refer to as Aggies 

- I 


-I 




: i 


t 

Do you take any offense if people refer to / 

i 

you as an Aggie? . 

A. I don't think I'm an Aggie. 

Q. Okay. 

A. . Unless you're referring to thej,^ r 
Then I don't mind. 


,■ •••> f 

5 


ranch 


Q. 


5 MS 


Now, Mr. Welch, I'm going to ask 


,e i 


the court to have you come back and let me 
then ask you about some of these secret 
meetings and secret reports, and at a time 
when I've been provided all the documents 
that I should be -- have received from you 
and your lawyers. And now that you've 
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margin or something, ^ 

q. Did^you .make any .notes other j. 


than drawing a,line? 


•.>13 f/OV 


• ’, u ! £ 


: :/Dv/ *' £ 


I don.'t -believe so. 

- -J * -V »> i x * . . k .■ . 


■ n -, . 

Q. Did you .make, any notes on the \\ 

reports that .you -have been.provided,,other jj ■ 
than perhaps drawing a £ line? j ; . . _ as?t&?ySf J v 

* *i 

A. ..No, I. didnit mark them in any J. ■■ 

- - :• L . 1 -iJac.- : S iV.' P H 8 


way 


' "'U .>< . / |.-6 

Have you..made,,any notes? | ^ 

I may have .written somewhere , in 


the margin of... the depositions. { 

' S '! 

Q. Did ypu.make^.any t notes of your| ^ 
meeting, your nine-and-a-half hour meeting |in^ 


your witness prep Sunday?^, -. L^ 

A. „ Yeah, ,the.^kind of notes that 

^ . . i. Jp a I 

I've been, making whi le re p talking he r e^. JL^ 

0. Do you have any objection to me 

looking at those,-npte??^,. .neopeSfc? 


They're not. here. They're 

••• * • - *• x* ■/ &. ,x K- $ a - * .»: * . t. r* zt 


downstairs in my car Vt>i 


^ . - - • 

Okay. If we take a break, could 


you retrieve them or have somebody retrieve 


hem? 


• * . 


Not today.I'm sorry. 
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keep these, too?. 


i'V tin. 


Q. it If,you are asked to destroy 

-* i ■ - ^e*yqi : ~cr- o.? ti* : - - i S 

them, will you destroy them? 


A. ., .1 don't. 


I mean, I 


certainly had.intended to destroy them. 

J - - ■ :oc i 

There's nothing,there that I think I want to^ 

t. .j j i £.• p i, a \ r O H lj 5 

keep, but -r_. „„ , , r 

r *, *■ $ * * - • a’ v f ■ * •*- ■ * r • * - i •? ™ S'* 


MR.* HALL 

• - ‘ t >r 


He will retain » 


them 


MR. ..WILLIAMS : Okay. 


5 til 


Q. . .(By Mr. Williams) I'm not jijv 
- • 4 ; ^' — J ■? ■ - * . J &*'■?> • • - ■ .. :.a ..gt*.., 

asking you not to .destroy.them. O' 

3 jXi.. ;; 

A....... I„will retain them until this !• ■ 

. „ ... r*,*. UviV •« >. *nj;,w 1'tX ■/_; 

thing is.over, and.then, X '11 get rid of them. . 


C PJ-i.,. 


MR. WILLIAMS: I'm going to^... 

. - .. V . C Piw. . A . . ■ toil 3 

reserve my, questions, then, in those areas I" 


that we hayen'jt, been provided with, the . V 

■ 1 SETsr--: 

appropriate information, and ask that -- can 

- J- * • *» r. * h : *fyl : . •« i «>.c „• p i $. 


u, .V 


we have ,the information:.1've. requested and py- 

' >• t.A. i .era: : , ■ vS ; pp-J - 


. IT a , i , r. 


H v 6 


have Dr-.Welch come back next week, or do il 

$ ' > £. i. ' 'Olj; wv M* r*. ) - r? < ^ 3on -»?)*£ 

need tq, go, to^the .court^ . . „ ., -Lv 

MR. HALL: You will need to 
go to the .court. It's absolutely clear that 


we have fully and completely complied with 


S fix 


he disclosure requirements as are clearly» 


2 54 
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set forth in the court's orders. Those are 
the rules that we've been operating under, 
both sides' expert witnesses all along, so 
yeah, it's just an issue we'll have to have 
the court decide. 

MR. WILLIAMS: Mr. Welch, 

thank you. 

THE*WITNESS: Thank you. 

THE VIDEOGRAPHER: Off the 

video record. 
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1 STATE OF TEXAS 

2 COUNTY OF DALLAS 

3 I, Sandra E. Leas, a Certified 

4 Shorthand Reporter duly commissioned and 

5 qualified in and for the State of Texas, do 

6 hereby certify that there came before me on 

7 the 23rd day of September, 1997, in the 

8 offices of Jones, Day, Reavis & Pogue, 

9 located at 2300 Trammell Crow Center, 2001 

10 Ross Avenue, in the City of Dallas, State of 

11 Texas, the following named person, to-wit: 

12 Finis Welch, Ph.D., Volume II, who was duly 

13 sworn to testify the truth, the whole truth, 

14 and nothing but the truth of knowledge 

15 touching and concerning the matters in 

16 controversy in this cause; and that he was 

17 thereupon examined upon his oath and his 

18 examination reduced to typewriting under my 

19 supervision; that the deposition is a true 

20 record of the testimony given by the witness, 

21 and signature of witness is to be before any 

22 notary public. 

23 I further certify that I am 

24 neither attorney or counsel for, nor related 

25 to or employed by any of the parties to the 
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1 action in which this deposition is taken, and 

2 further that I am not a relative or employee 

3 of any attorney or counsel employed by the 

4 parties hereto, or financially interested in 


5 the act ion. 

6 IN WITNESS WHEREOF, I have 


7 

8 
9 

1 0 
11 
1 2 
13 


hereunto set my hand thih day of 



5910 North Central Expressway 
Dallas, Texas 75206 




September, 1997. 



14 Charge for transcript and exhibits $ 
To be paid by Kaiser/P1aintiffs 
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[Disregard if signature waived] 

PAGE LINE CHANGE/REASON 


Signature of Witness 

STATE OF TEXAS 
COUNTY OF 

SUBSCRIBED AND SWORN TO by the said witness, 
_, on this the_day of 


My commission expires: 

Notary Public in and for the State of 
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